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Messrs. CORNICK and CRABLE, Prescott,

Arizona,
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In the District Court of the United States, in and

for the District of Arizona.

No. L.-387—PRCT.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

COMPLAINT.

I.

The New Home Sewing Machine Company, a

corporation duly organized and existing under
and by virtue of the laws of the State of Massa-

*Page-number appearing at the foot of page of original certified
Transcript of Record.
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chusetts, and a citizen of the said State, and having

its principal place of business formerly in the City

of New York, State of New York, but now in the

City of Rockford. State of Illinois, plaintiff in this

suit, complains of Babbitt Brothers Trading Com-

pany, a corporation organized and existing under

and by virtue of the laws of the State of Arizona,

and a citizen of said state, and having its principal

place of business in the City of Flagstaff, State

of Arizona, defendant in this suit, and says

:

II.

That on or about the 18th day of September, 1928,

said plaintiff made three certain instruments in

writing, commonly known as and called ''Trade

Acceptances," each bearing date on that day, and

each directed to the defendant, the first of which

trade acceptances, number 1, was in words and

figures as follows, to wit

:

No. 1. Rockford 111. Sept. 18, 1928.

(City of Drawer) (Date)

ON March 18th, 1929, PAY TO THE ORDER

(Date of Maturity)

OP OURSELVES Two Thousand Six Hundred

Pifty-two and 90/100 DOLLARS ($2,652.90)

The obligation of the acceptor hereof arises out

of the [4] purchase of goods from the drawer.

The drawee may accept this bill payable at any

bank, banker or trust company in the United States

which such drawee may designate.
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To Babbitt Bros. Trading Co.

(Name of Drawee)

Flagstaff (Coconino Co.)

(Street Address)

Arizona,

(City of Drawee)

THE NEW HOME SEWING MACHINE

CO.

(Signature of Drawer)

By M. D. WALSH,

Asst. Treas.

Across the face thereof, is the following:

ACCEPTED.
Date Oct. 9, 1928.

Payable at FIRST NATL. BANK.

(Name of Bank)

Location of Bank FLAGSTAFF, ARIZONA.

BABBITT BROTHERS TRADING CO.

(Signature of Acceptor)

By R. G. BABBITT.

Secretary-Treasurer.

The other two or said trade acceptances were in

form, words, and figures identical with the first one

above, except that one thereof, number 2, was for

the sum of Three Thousand Two Hundred Twenty-

one and 80/100 Dollars ($3,221.80), payable on

June 18th, 1929, and the other, number 3, was for
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the sum of Three Thousand Two Hundred Twenty-

one and 90/100 Dollars ($3,221.90), payable on

September 18th, 1929.

III.

That on or about the 9th day of October, 1928,

each of said trade acceptances was in writing duly

accepted by said defendant, said written acceptance

being across the face of each thereof; that under

and by virtue of said trade acceptances and said

acceptance thereof by said defendant, the defend-

ant unconditionally promised and agreed to pay

the said respective sums on the said respective due

dates to the plaintiff.

IV.

That thereafter, to wit, on the 18th day of March,

1929, said trade acceptance number 1 was presented

by the plaintiff [5] to the defendant, in accord-

ance with the terms of said acceptance, and demand

was made for the payment thereof; that said de-

fendant then refused, and ever since has refused

to pay the same, or any part thereof; that there

is now due and owing from said defendant to plain-

tiff on said trade acceptance number 1 the sum

of Two Thousand Six Hundred Fifty-two and

90/100 Dollars ($2,652.90), together with interest

thereon at the rate of Six Per Cent (6%) per

annum from March 18th, 1929.

V.

That thereafter, to wit, on the 18th day of June,

1929, said trade acceptance number 2 was presented

by the plaintiff to the defendant, in accordance with

the terms of said acceptance, and demand was made
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for the payment thereof; that said defendant then

refused, and ever since has refused to pay the same,

or any part thereof; that there is now due and

owing from said defendant to plaintiff on said trade

acceptance number 2 the sum of Three Thousand

Two Hundred Twenty-one and 80/100 Dollars

($3,221.80), together with interest thereon at the

rate of Six Per Cent (6%) per annum from June

18th, 1929.

VI.

That thereafter, to wit, on the 18th day of Sep-

tember, 1929, said trade acceptance number 3 was

presented by the plaintiff to the defendant, in ac-

cordance with the terms of said acceptance, and

demand was made for the pajonent thereof; that

said defendant then refused, and ever since has re-

fused to pay the same, or any part thereof; that

there is now due and owing from said defendant to

plaintiff on said trade acceptance number 3 the sum

of Three Thousand Two Hundred Twenty-one and

90/100 Dollars ($3,221.90), together with interest

thereon at the rate of Six Per Cent (6%) per

annum from September 18th, 1929.

VII.

That upon the refusal by the defendant to pay

said respective [6] trade acceptances, each of

the same was forthwith protested for nonpayment,

and that plaintiff has been compelled to pay the

sum of Six Dollars ($6.00) as protest fees; that

plaintiff is the owner and holder of each of said

trade acceptances.



6 Babbitt Brothers Trading Company

VIII.

That there is now due and owing in the premises

from defendant to plaintiff the aggregate smn of

Nine Thousand Ninety-six and 60/100 Dollars

($9,096.60), with interest as aforesaid, and also the

further sum of Six Dollars ($6.00) as protest fees,

of which no part has been paid to this plaintiff

by the defendant.

WHEREFORE, plaintiff prays judgment against

the defendant for the sum of Two Thousand Six

Hundred Fifty-two and 90/100 Dollars ($2,652.90),

together with interest on said sum at the rate of Six

Per Cent (6%) per annum from March 18th, 1929,

until paid; for the further sum of Three Thousand

Two Hundred Twenty-one and 80/100 Dollars

($3,221.80), together with interest thereon at the

rate of Six Per Cent (6%) per annum from June

18th, 1929, until paid ; and the further sum of Three

Thousand Two Hundred Twenty-one and 90/100

Dollars ($3,221.90), together with interest thereon

at the rate of Six Per Cent (6%) per annum from

September 18th, 1929, until paid; the aggregate

principal sum being on October 29th, 1929, the sum

of Nine Thousand Ninety-six and 60/100 Dollars

($9,096.60), and the aggregate interest due on said

date being the sum of One Hundred Eighty and

10/100 Dollars ($180.10) ; for interest at the rate

of Six Per Cent (6%) per annum on said sum of

Nine Thousand Ninety-six and 60/100 Dollars

($9,096.60) from October 29th, 1929, until paid, and

for the further sum of Six Dollars ($6.00) as pro-
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test fees; and for plaintiff's costs of suit herein

expended.

COENICK & CRABLE,
Attorneys for Plaintiff.

Filed Oct. 30, 1929. [7]

In the United States District Court for the District

of Arizona.

September, 1929, Term, at Prescott.

Minute Entry of Saturday, December 7, 1929.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

NEW HOME SEWING MACHINE COMPANY,
Plaintiff,

vs.

BABBITT BROS. TRADING COMPANY,
Defendant.

MINUTES OF COURT—DECEMBER 7, 1929—

ORDER EXTENDING DEFENDANT 'S

TIME TO ANSWER TO AND INCLUDING
DECEMBER 20, 1929, ETC.

IT IS ORDERED that the defendant's time

within which to answer be, and the same is hereby,

extended to and including December 20, 1929, in

accordance with the stipulation of the parties here-

tofore filed herein. On motion of C. B. Wilson,

Esq., counsel for the defendant,
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IT IS ORDERED that O. C. Compton, Esq., be

entered as associate counsel for the defendant. [8]

[Title of Court and Cause.]

ANSWER AND CROSS-COMPLAINT.

Comes now Babbitt Brothers Trading Company,

a corporation, defendant in the above-entitled cause,

and answering the complaint of plaintiff herein,

admits, denies and alleges

:

I.

Admits the allegations of Paragraph I of plain-

tiff's complaint.

II.

Admits the allegations of Paragraph II of plain-

tiff's complaint.

III.

Admits that on or about the 9th day of October,

1928, each of said trade acceptances was in writing

duly accepted by defendant, said written acceptance

being across the face of each thereof.

Denies that under and by virtue of said trade

acceptances and the acceptance thereof by defend-

ant, defendant unconditionally promised and agreed

to pay to plaintiff the said respective sums on the

said respective due dates, but alleges that the

promise of defendant to pay said acceptances was

wholly dependent and conditional upon the carry-

ing out and performance by plaintiff of the terms

and conditions of a certain contract in writing be-
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tween plaintiff and defendant, bearing date the

14th [9] day of August, 1928, together with order

made simultaneously therewith pursuant thereto

and as a part thereof, bearing date the 13th day of

August, 1928, hereinafter more specifically set forth,

copies of which said contract and order are attached

hereto marked Exhibit ^^A" and ^^B" respectively

and made a part hereof, reference to which is

hereby made.

And defendant further alleges that plaintiff has

wholly failed to carry out and perform the matters

and things required to be carried out and performed

by it under the terms and conditions of said con-

tract and order, which said defaults on the part of

plaintiff are hereinafter more particularly set forth.

And defendant further alleges that by reason of

said default on the part of plaintiff the considera-

tion for said acceptances sued upon herein has

wholly failed.

IV.

Admits the presentation of trade acceptance

No. 1 and demand for the payment of same by

plaintiff to defendant and refusal to pay the same

or any part thereof as alleged in Paragraph IV
of plaintiff's complaint, but denies that there is due

and owing from defendant to plaintiff on said ac-

ceptance, the sum of Two Thousand Six Hundred

Fifty-two and 90/100 Dollars, ($2,652.90) or any

other sum, with interest at the rate of six per cent

per annum, or any other rate, from March 18, 1929,

upon said sum or any other sum.
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V.

Admits the presentation of trade acceptance

No. 2, and demand for the payment of same by

plaintiff to defendant and refusal to pay the same

or any part thereof as alleged in Paragraph V of

plaintiff's complaint, but denies that there is due

and owing from defendant to plaintiff on said ac-

ceptance, the sum of Three Thousand Two Hundred

Twenty-one and 80/100 Dollars ($3,221.80), or any

other sum, with interest at the rate of six per cent

per annum, or any other rate, from June 18, 1929,

upon said sum or any other sum. [10]

VI.

Admits the presentation of trade acceptance

No. 3, and demand for the payment of same by

plaintiff to defendant and refusal to pay the same

on any part thereof, as alleged in Paragraph VI of

plaintiff's complaint, but denies that there is due

and owing from defendant to plaintiff on said ac-

ceptance, the sum of Three Thousand Two Hundred

Twenty-one and 90/100 Dollars ($3,221.90), or any

other sum, with interest at the rate of six per cent

per annum, or any other rate, from September 18th,

1929, upon said sum or any other sum.

VII.

Defendant has no knowledge as to whether or not

said trade acceptances were protested for nonpay-

ment or as to whether or not plaintiff was com-

pelled to pay six dollars as protest fees, and there-

fore denies the same.

Admits that plaintiff is the owner and holder of

each of said trade acceptances.
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VIII.

Denies that there is due or owing in the premises

from defendant to plaintiff the sum of Nine Thou-

sand Ninety-six and 60/100 Dollars ($9,096.60), or

any other sum, with interest at the rate of six per

cent per annum, or at any other rate, and denies

that there is due or owing six dollars as protest fees.

And defendant further answering the complaint

of plaintiff, states and alleges:

I.

That this defendant is a corporation duly organ-

ized and existing under and by virtue of the laws

of the State of Arizona, and engaged in the general

mercantile business in Flagstaff, Williams, King-

man, Winslow, Holbrook, Grand Canyon and other

cities and towns in the State of Arizona. [11]

II.

That on or about the 13th day of August, 1928,

plaintiff through its agent and sales manager for

Arizona and New Mexico, Nick T. Dockery, solicited

this defendant, at its principal place of business at

Flagstaff, Arizona, for the sale to it of a certain

number of sewing machines for resale at and dis-

tribution from its several stores and places of busi-

ness in the northern part of said State of Arizona.

III.

That defendant advised plaintiff that it was not

equipped to put on a campaign for the sale of sew-

ing machines and was not interested in plaintiff's

proposal unless plaintiff would furnish experienced
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salesman for the sale of such machines as might

be ordered and would guarantee the sale thereof

within a reasonable time.

IV.

That thereafter and on the 14th day of August,

1928, plaintiff proposed to sell to defendant a car-

load of New Home Sewing Machines for the sum
of Nine Thousand Six Hundred Fifty-six and 50/100

($9,656.50), less freight to be paid by defendant

and deducted from first installment of purchase

price, said purchase price to be paid in three equal

installments, six, nine, and twelve months from date

of arrival of shipment, upon further terms and con-

ditions as follows, to wit:

1. Plaintiff to furnish defendant with one or

more salesmen to sell said machines at retail as

long as defendant may have any of such machines

in stock ; said salesman or salesmen to be under the

supervision of defendant, and were to make col-

lections of all delinquent accounts for said machines

and to repair the same free of charge to defendant.

2. Plaintiff to guarantee the sale of all of said

machines within the period of twelve months from

the date of their arrival and all machines not sold

at the end of the twelve months' period [12] to be

taken off defendant's hands by plaintiff and cash

refund to be made by plaintiff to defendant for such

machines so taken.

3. Plaintiff to furnish and ship to defendant,

advertising matter enough for five stores, including

mats for newspaper advertising and window signs

and folders for mail.
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4. Defendant to pay salesmen so furnished 20%
on net sale of each machine sold, less deduction

of 20% of such commission to take care of

reverts, such payments to be made Saturday night

of each week on sales made and accepted up to and

including the Friday night previous; all old ma-

chines taken in trade to belong to the salesmen.

5. All sales made by such salesmen to be accepted

by defendant's credit department and verified by de-

fendant's local manager, and no contracts for sale

of such machines to be made in which payments are

to extend beyond eighteen months from date of sale.

V.

That said proposal so made as aforesaid, was

accepted by defendant on said 14th day of August,

1928, and the acceptance of same was duly endorsed

thereon in writing.

VI.

That pursuant to and as a part of said contract

between plaintiff and defendant, there was executed

by said parties a certain order form of plaintiff

company for the sewing machines hereinabove re-

ferred to.

VII.

That said contract and said order form executed

pursuant to and as a part thereof, were executed

in duplicate simultaneously, and a copy of each

thereof were attached and retained by each of the

parties thereto as the completed contract of said

parties. That said contract and order form so exe-

cuted and delivered as aforesaid, are attached hereto
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marked Exhibits ^^A" and ^^B" [13] respectively

and made a part hereof.

VIII.

That shipment of said sewing machines pursuant

to said contract and order was made on or about the

18th day of September, 1928, and upon the 19th

day of September, 1928, plaintiff forwarded to de-

fendant the trade acceptances sued upon herein for

acceptance by defendant.

IX.

That no provision was made by either said con-

tract or order form for the acceptance by defendant

of trade acceptances, but after deducting from the

amount of trade acceptance No. 1, an overcharge

of $9.00 as an error in computation, and Five Hun-

dred Fifty-nine and 90/100 Dollars ($559.90) as

freight on said machines, deductible under the terms

of said contract, defendant accepted said acceptances

and returned same to plaintiff as an accommodation

to plaintiff.

X.

That at the time of the acceptance of said trade

acceptances by defendant, plaintiff had not de-

faulted in any way in the carrying out of said con-

tract on its part, and in the acceptance of said trade

acceptances defendant relied upon plaintiff to carry

out and perform the terms and conditions of said

contract on its part to be performed.

XI.

That upon the receipt of said shipment of sewing
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machines by defendant pursuant to said contract,

plaintiff at defendant's request, and pursuant to

said contract, furnished salesmen for a selling cam-

paign in the territory in which defendant conducts

its said mercantile business and said salesmen so

furnished continued to carry on said selling cam-

paign up to about the 10th day of December, 1928.

[14]

XII.

That about the 10th day of December, 1928, said

salesmen discontinued said selling campaign and

discontinued employment in sale of said machines,

all against the wishes and without the consent of

defendant.

XIII.

That on the 13th day of December, 1928, defend-

ant notified plaintiff that its salesmen had discon-

tinued the sale of such machines and of its failure

to furnish salesmen for the sale thereof in accord-

ance with said contract, and advised plaintiff that

it had the major portion of said machines on

hand, and demanded that plaintiff furnish such

salesmen and comply with the terms of said con-

tract.

XIV.
That on the 18th day of December, 1928, plain-

tiff, by letter addressed to defendant, disavowed

and repudiated said contract, stating that it not

bound thereby and refusing to comply with the

terms thereof.

XV.
That defendant has complied with the terms of

said contract in every way ; it received the machines
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shipped to it in accordance therewith, supervised

the work of such salesmen as were furnished bv

plaintiff, accepted and verified their sales contracts,

paid such salesmen compensation in the amounts

and at the times as provided by said contract, and

co-operated with them in every way in the conduct

of their sales campaign, and defendant has at all

times during the life of said contract been ready

and willing to carry out and perform the terms

and conditions of same on its part to be performed.

XVI.

That on the 18th day of December, 1928, plaintiff

expressly refused to carry out the terms of said

contract and ever since said date has refused and

still refuses so to do, and has defaulted in the per-

formance of same in the following particulars, [15]

to wit:

1. It has failed to furnish defendant with sales-

men provided to be furnished.

2. It has failed to cause its salesmen to make

collections for machines sold and to furnish repair-

men for same in accordance with its contract.

3. It has disavowed and repudiated said contract

and has failed and refused to take the unsold

machines off defendant's hands either at the time of

such disav^^wal or at the expiration of twelve months

from receipt of said machines by defendant.

XVII.

That it is impracticable, if in fact possible, to

sell sewing machines in the ordinary course and

conduct of a general mercantile business and plain-
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tiff's promise to furnisli experienced salesmen for

a selling campaign of said machines was the prin-

cipal consideration and inducement for the execu-

tion of said contract by defendant, and without such

promise on the part of plaintiff, defendant would

not have ordered or accepted such machines, all of

which was well known to plaintiff at the time of the

execution of said contract.

XVIII.

That the acceptance by defendant of the trade

acceptances sued upon herein arose out of the

transactions involved in said contract, and the con-

sideration for said trade acceptances was the prom-

ises of plaintiff contained in said contract and the

machines ordered pursuant thereto and as a part

thereof.

XIX.

That plaintiff's default and refusal to perform

under said contract as hereinabove set forth has

rendered said machines valueless to defendant, and

by reason of such default and refusal the considera-

tion for which said trade acceptances were given

has wholly failed and had failed long prior to the

due dates of each [16] of said acceptances.

WHEREFORE defendant prays that plaintiff

take nothing by its action herein and for defendant's

costs of suit herein expended.

C. B. WILSON,
ORIN C. COMPTON,
Attorneys for Defendant.
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And defendant further answering complaint of

plaintiff herein and by way of cross-complaint com-

plains and alleges

:

I.

That this defendant is a corporation duly organ-

ized and existing under and by virtue of the laws

of the State of Arizona, and engaged in the general

mercantile business in Flagstaff, Williams, King-

man, Winslow, Holbrook, Grand Canyon and other

cities and towns in the State of Arizona.

II.

That on or about the 13th day of August, 1928,

plaintiff through its agent and sales manager for

Arizona and New Mexico, Nick T. Dockery, solicited

this defendant, at its principal place of business at

Flagstaff, Arizona, for the sale to it of a certain

number of sewing machines for resale at and distri-

bution from its several stores and places of business

in the northern part of said state of Arizona.

III.

That defendant advised plaintiff that it was not

equipped to put on a campaign for the sale of

sewing machines and was not interested in plain-

tiff's proposal unless plaintiff would furnish ex-

perienced salesmen for the sale of such machines

as might be ordered and would guarantee the sale

thereof within a reasonable time.

IV.

That thereafter and on the 14th day of August,

1928, plaintiff proposed to sell to defendant a car-

load of New Home sewing machines for the sum
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of Nine Thousand Six Hundred Fifty-six [17]

and 50/100 Dollars ($9,656.50), less freight to be

paid by defendant and deducted from first install-

ment of purchase price, said purchase price to be

paid in three equal installments, six, nine, and

twelve months from date of arrival of shipment,

upon further terms and conditions as follows, to wit

:

1. Plaintiff to furnish defendant with one or

more salesmen to sell said machines at retail as

long as defendant may have any of such machines

in stock ; said salesman or salesmen to be under the

supervision of defendant, and were to make collec-

tions of all delinquent accounts for said machines

and to repair the same free of charge to defendant.

2. Plaintiff to guarantee the sale of all of said

machines within the period of twelve months from

the date of their arrival and all machines not sold

at the end of the twelve months' period to be taken

off defendant's hands by plaintiff and cash refund

to be made by plaintiff to defendant for such

machines so taken.

3. Plaintiff to furnish and ship to defendant,

advertising matter enough for five stores, including

mats for newspaper advertising and window signs

and folders for mail.

4. Defendant to pay sakmen so furnished 20%
on net sale of each machine sold, less deduction of

20% of such commission to take care of reverts,

such payments to be made Saturday night of each

week on sales made and accepted up to and includ-

ing the Friday night previous; all old machines

taken in trade to belong to the salesman.
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5. All sales made by such salesmen to be accepted

by defendant's credit department and verified by

defendant's local manager, and no contracts for

sale of such machines to be made in which payments

are to extend beyond eighteen months from date

of sale.

V.

That said proposal so made as aforesaid, was ac-

cepted by defendant on said 14th day of August,

1928, and the acceptance [18] of same was duly

endorsed thereon in writing.

VI.

That pursuant to and as a part of said contract

between plaintiff and defendant, there was executed

by said parties a certain order form of plaintiff

company for the sewing machines hereinabove

referred to.

VII.

That said contract on said order form executed

pursuant to and as a part thereof, were executed

in duplicate simultaneously, and a copy of each

thereof was attached and retained by each of the

parties thereto as the completed contract of said

parties. That said contract and order form so

executed and delivered as aforesaid, are attached

hereto marked Exhibits ''A" and ''B" respectively

and made a part hereof.

VIII.

That shipment of said sewing machines pursuant

to said contract and order was made on or about

the 18th day of September, 1928, and upon the 19th
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day of September, 1928, plaintiff forwarded to

defendant the trade acceptances sued upon herein,

with the request that the defendant accept the same

as an acconmiodation to plaintiff. That pursuant to

said request, defendant executed and delivered to

plaintiff the trade acceptances sued upon herein.

That said trade acceptances arose out of the trans-

actions involved in said contract, and the considera-

tion for said trade acceptances was the promises

of plaintiff contained in said contract and the

machines ordered pursuant thereto and as a part

thereof.

IX.

That at the time of the acceptance of said trade

acceptances, by defendant, plaintiff had not de-

faulted in any way in carrying out said contract

on its part, and in the acceptance of said trade

acceptances defendant relied upon plaintiff to carry

out and perform the terms and conditions of said

contract on its part to be performed. [19]

X.

That upon the receipt of said shipment of sewing

machines by defendant pursuant to said contract,

plaintiff at defendant's request, and pursuant to

said contract, furnished salesmen for a selling

campaign in the territory in which defendant con-

ducts its said mercantile business and said salesmen

so furnished continued to carry on said selling

campaign up to about the 10th day of December,

1928.

XI.

That about the 10th day of December, 1928, said
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salesmen discontinued said selling campaign and

discontinued employment in sale of said machines,

all against the wishes and without the consent of

defendant.

XII.

That on the 13th day of December, 1928, defend-

ant notified plaintiff that its salesmen had dis-

continued the sale of such machines and of its

failure to furnish salesmen for the sale thereof

in accordance with said contract, and advised plain-

tiff that it had the major portion of said machines on

hand, and demanded that plaintiff furnish such sales-

men and comply with the terms of said contract.

XIII.

That on the 18th day of December, 1928, plaintiff,

by letter addressed to defendant, disavowed and

repudiated said contract, stating that it was not

bound thereby and refusing to comply with the

terms thereof.

XIV.

That defendant has complied with the terms of

said contract in every way ; it received the machines

shipped to it in accordance therewith, supervised

the work of such salesmen as were furnished by

plaintiff, accepted and verified their sales contracts,

paid such salesmen compensation in the amounts

and at the times as provided by said contract, and

co-operated with them in every way in the conduct

of their sales campaign, and defendant [20] has

at all times during the life of said contract been

ready and willing to carry out and perform the
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terms and conditions of same on its part to be

performed.

XV.
That on the 18th day of December, 1928, plaintiff

expressly refused to carry out the terms of said

contract and ever since said date has refused and

still refuses so to do, and has defaulted in the per-

formance of same in the following particulars^

to wit

:

1. It has failed to furnish defendant with sales-

men provided to be furnished.

2. It has failed to cause its salesmen to make

collections for machines sold and to furnish repair-

men for same in accordance with its contract.

3. It has disavowed and repudiated said contract

and has failed and refused to take the unsold ma-

chines off defendant's hands either at the time of

such disavowal or at the expiration of twelve months

from receipt of said machines by defendant.

XVI.

That is is impracticable, if in fact possible, to

sell sewing machines in the ordinary course and

conduct of a general mercantile business and plain-

tiff's promise to furnish experienced salesmen for

a selling campaign of said machines, and to take

off the hands of defendant all machines not sold

at the expiration of twelve months from the date

of their arrival at defendant's place of business

was the principal consideration and inducement for

the execution of said contract by defendant, and

without such promise on the part of plaintiff, de-

fendant would not have ordered or accepted such
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machines, all of which was well known to plaintiff

at the time of the execution of said contract.

XVII.

That the acceptance by defendant of the trade

acceptances sued upon herein arose out of the

transactions involved [21] in said contract, and

the consideration for said trade acceptances was the

promises of plaintiff contained in said contract and

the machines ordered pursuant thereto and as a part

thereof.

XVIII.

That on the 25th day of March, 1929, and after

default of plaintiff as aforesaid, defendant notified

plaintiff that if it persisted in its refusal to per-

form under its contract, it could consider the re-

maining machines in defendant 's hands as the prop-

erty of plaintiff and subject to plaintiff's order and

that if plaintiff did not remove said machines, de-

fendant would charge storage thereon at the rate

of fifty cents each per month.

XIX.
That thereafter plaintiff expressly declined to

furnish salesmen and do the other acts and things

required of it under the terms of said contract,

whereupon defendant charged plaintiff's account

with the sum of fifty cents per month for each of

the sewing machines remaining in the defendant's

hands, to wit, 121 of said machines from the date

of plaintiff's default, to wit: the 18th day of Decem-

ber, 1928, to the date of payment thereof, the said

storage now amounting to $726.00, no part of which
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has been paid by plaintiff to defendant, which said

sum is a fair and reasonable charge for such

storage.

XX.
That plaintiff's default and refusal to perform

under said contracts as hereinabove set forth has

rendered said machines valueless to defendant, and

by reason of such default and refusal the considera-

tion for which said trade acceptances were given

has wholly failed and had failed long prior to the

due dates of each of said acceptances.

XXI.
That by reason of the default of plaintiff as

aforesaid, defendant has sustained damages as fol-

lows, to wit:

1. Defendant has expended for printing of con-

tracts and stationery necessary for the sales cam-

paign provided for by said contract, the siun of

$13.50, which printed matter has been [22] ren-

dered valueless by plaintiff's default.

2. Defendant has paid freight upon the sewing

machines shipped to it pursuant to said contract

in the sum of Five Hundred Fifty-nine and 90/100

Dollars ($559.90), which has been a loss to defend-

ant due to plaintiff's default as aforesaid.

3. Defendant has been compelled to pay state

and county and city taxes upon said machines for

the year 1929 in the sum of Three Hundred Forty-

five and 80/100 Dollars ($345.80), due to plaintiff's

default, as aforesaid.

4. Defendant will be compelled to pay approx-

imately the sum of Three Hundred Forty-five and
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80/100 Dollars ($345.80), as state, county and city

taxes due upon said machines for the year 1930,

due to plaintiff's default as aforesaid.

5. Defendant has been compelled to pay pre-

miums upon fire insurance covering said machines

from October, 1928, to December, 1929, inclusive,

in the sum of One Hundred Five Dollars ($105.00),

due to plaintiff's default as aforesaid.

6. Defendant has been compelled to pay for the

repair upon machines sold in the sum of Forty-

eight and 38/100 Dollars, ($48.38), due to plaintiff's

default, as aforesaid.

XXII.

That by reason of the default of plaintiff, defend-

ant was damaged in the respective sums hereinabove

set forth, no part of which has been paid by plain-

tiff.

WHEREFORE, defendant prays judgment

against plaintiff, as follows, to wit:

1. For storage in the sum of Seven Hundred

Twenty-six Dollars ($726.00), together with such

additional sums for storage as may accrue up the

time of judgment herein, upon the basis of fifty

cents per month for each machine so stored, as

aforesaid.

2. For printing of contracts and stationery neces-

sary for the sales campaign provided for by said

contract, in the sum of Thirteen and 50/100 Dollars

as aforesaid. [23]

3. For freight paid upon the sewing machines

shipped pursuant to said contract in the sum of

Five hundred Fifty-nine and 90/100 Dollars

($559.90), as aforesaid.
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4. For state, county and city taxes paid upon

said machines for the year 1929, in the sum of Three

Hundred Forty-five and 80/100 Dollars ($345.80),

as aforesaid.

5. For such sum as defendant may be required

to pay for state, county and city taxes upon said

machines for the year 1930, estimated to be the sum

of Three Hundred Forty-five and 80/100 Dollars

($345.80), as aforesaid.

6. For insurance paid on said sewing machines

from October, 1928, to December, 1929, inclusive, in

the sum of One Hundred Five Dollars ($105.00),

as aforesaid.

7. For repairs paid on said sewing machines in

the sum of Forty-eight and 38/100 Dollars ($48.38),

as aforesaid,

8. For costs of suit herein expended.

C. B. WILSON,
ORIN C. COMPTON,

Attorneys for Defendant. [24]

United States of America,

State of Arizona,

County of Coconino,—ss.

P. J. Moran, being first duly sworn on oath, states

:

That he is credit manager of Babbitt Brothers

Trading Company, defendant in the above-entitled

cause, in charge of the books and records of said

corporation and makes this affidavit in its behalf;

that he has read the foregoing answer and cross-

complaint and knows the contents thereof ; that the

matters and things stated in said answer and cross-

complaint are true of his own knowledge and that
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all matters and things in complaint of plaintiff

alleged and in the answer of defendant denied, are

untrue.

P. J. MORAN.

Subscribed and sworn to before me this 18th day

of December, 1929.

[Seal] LOUISE G. WEBBER,
Notary Public.

My commission expires October 9, 1932. [25]

EXHIBIT^'A."

THE NEW HOME SEWING MACHINE CO.

Factories: Sewing Machines, Orange, Mass. Need-

les, Orange, Mass. Woodwork, Williamsport,

Pa.

Main Office, 432 Fourth Ave., New York, N. Y.

New York, N. Y., August 14, 1928.

Babbitt Brothers Trading Company,

Flagstaff, Arizona

Gentlemen

:

We respectfully submit the following proposal

:

That we sell to you a carload of New Home Sew-

ing Machines on a guarantee from us to sell same

at retail, and that we will furnish a salesman, or

salesmen, at all times or as long as you may have

machines in stock to sell.

The duty of these salesmen will be to sell sewing

machines at retail, their remuneration to be commis-

sion of 20% on the net sale of each machine, to be

payable Saturday night of each week on sales made



vs. New Home Sewing Machine Company, 29

and accepted up to and including Friday night pre-

vious.

There will be a deduction of 20% from the sales-

men's commission hereinabove mentioned, to take

care of reverts, and it is understood that all old ma-

chines taken in trade belong to the salesmen.

Their duties also require of them the collection of

all delinquent accounts and the repairing of all ma-

chines, free of charge.

Our monthly payment plan for the retailing of all

machines of the Console type is usually $10.00 cash,

$7.50 per month, ofttimes more. This machine re-

tails for a minimum price of $144.00. On the

treadle and portable electric which retail at a mini-

mum price of $95.00, we usually get $5.00 cash and

$5.00 per month. However, in no instance are the

payments to extend beyond eighteen months from

date of sale. [26]

It is to be understood that the salesmen herein-

above mentioned are to be strictly under your super-

vision, and all sales made by them are to be accepted

by your Credit Department, and verified by your

local manager.

We further agree to guarantee the sale of these

sewing machines within a period of twelve months
from date of arrival, payments to be made us on a

basis of six, nine and twelve months from date of

arrival, without interest, provided, however, that all

machines not sold at the end of the twelve months
period will be taken off your hands by our company,
and that cash refund will be made to you.
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This car of sewing machines will go to you freight

collect, you to deduct the freight from the first pay-

ment made.

If this proposal meets with your approval kindly

indicate in the space provided below.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY,

By N. T. DOCKERY,
Sales Manager, Arizona and New Mexico.

ACCEPTED:
BABBITT BROTHERS TRADING COM-

PANY,
By J. R. BABBITT. [27]

No. 740-1-28-2000.

THE NEW HOME SEWING MACHINE COM-
PANY.

432 Fourth Avenue—New York, N. Y.

Duplicate.

Date—8/13/28.
Charge to—Babbitt Bros. Trading Co.

Town—Flagstaff. County . State—Ariz.

Ship to—Babbitt Bros. Trading Co.

Town—Flagstaff. County . State—Ariz.

All Shipments F. O. B. Shipping Point.
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CLIMAX ELECTRIC MACHINE.

T400M Portable, Wal. Friction

Drive and Light $35.75

New Home Midget—T e r m s

Net—No Discount ^?t§0 no chge

GREYHOUND ELECTRICS.

Belt Drive and Light.

No. 30 Portable, Wal. 48.00

D300M Portable, G.O. Wal. 45.50

R800M Portable, G.O. Wal. 39.90

D5370 Console, Wal. (Electric) 58.50

E5370 Console, Wal. (Electric) 56.50

R4340 Console Wal. 61.50

D4122 Console, Wal. 66.00

D4340 Console, Wal.

EXHIBIT "B."

63.50

RUBY FAMILY MACHINE.

Foot Power or Treadle Types.

R4384-r dr. H.L.G. O., Wal 26.50

R5370 Console, Wal. (Treadle) 41.50

Terms: Net 60 days, 2% Cash Discount in 30

days from date of Invoice F. O. B. Shipping Point.

Terms 6-9-12 Months without Interest.

Ship at once.

Specify Advertising Matter to be shipped in this

space: Ship advertising matter enough for 5 stores
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including mats for newspaper adv. also window-

signs and folders for mail. [29]

Order No. Date Entered

Date Shipped Invoice No.

Salesman Warehouse

The undersigned agrees that the New Home Sew-

ing Machines above described and all the New Home
Sewing Machines purchased hereafter will be sold

only at retail and will not be sold below the estab-

lished retail prices, unless allowance is made for old

machine, or discount made for cash. It is under-

stood that no conditions agreed to by any salesman

or agent and not embodied herein will be in any way

binding on The New Home Sewing Machine Com-

pany, and it is understood and agreed that The New
Home Sewing Machine Company shall not be in any

way liable under any separate or collateral agree-

ment made between the undersigned and its sales-

man.

Signed—O. B. CUSTIS.
Salesman—NICK T. DOCKERY.

Filed Dec. 19, 1929. [30]
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October, 1929, Term, at Prescott.

Minute Entry of Saturday, January 4, 1930.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

NEW HOME SEWING MACHINE COMPANY,
Plaintiff,

vs.

BABBITT BROS. TRADING COMPANY,
Defendant.

MINUTES OP COURT—JANUARY 4, 1930—

ORDER EXTENDING TIME TO AND IN-

CLUDING FEBRUARY 1, 1930, TO PLEAD
TO ANSWER AND CROSS-COMPLAINT.

IT IS ORDERED that the plaintiff herein be

granted an extension of time to and including Feb-

ruary 1, 1930, within which to plead to answer and

cross-complaint in accordance with the stipulation

of the parties heretofore filed herein. [31]

[Title of Court and Cause.]

PLAINTIFF'S REPLY TO DEFENDANT'S
ANSWER AND PLAINTIFF'S ANSWER
TO DEFENDANT'S CROSS-COMPLAINT.

Comes now the above-named plaintiff and for its

reply to defendant's answer filed in the above-en-
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titled court and cause, and for its answer to defend-

ant's cross-complaint, admits, denies and alleges as

follows

:

I.

Plaintiff denies each and every, all and singular,

the facts, matters and things alleged and contained

in defendant's answer and alleged cross-complaint,

filed in the above-entitled court and cause, except

those facts, matters and things alleged and con-

tained in plaintiff's complaint and admitted as true

in defendant's answer and cross-complaint, and ex-

cept those facts, matters and things hereinafter

specifically admitted as true.

II.

Plaintiff' expressly and specifically denies that it

ever authorized, entered into, approved, accepted

or ratified that certain alleged agreement of August

14, 1928, a copy of which is attached to defendant's

answer, as its Exhibit ''A," or knowingly per-

formed any of its terms or conditions. [32]

III.

Plaintiff alleges that said Dockery, as salesman or

as agent, or in any other capacity, had no authority

for, or on behalf of, plaintiff to make or execute that

certain alleged agreement of August 14, 1928.

IV.

Plaintiff' further alleges that said order of August

13, 1928, a copy of which is attached to defendant's

answer as Exhibit ''B," was duly accepted and ap-

proved by plaintiff subsequent to August 13, 1928;
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that at the time of said acceptance and approval

there was not attached thereto the said purported

agreement of August 14, 1928, and that at said time

of acceptance plaintiff had no knowledge or notice

of the existence of said purported contract of Au-

gust 14, 1928, and never at any time received either

the original or duplicate copy of said purported

contract. Plaintiff further alleges that upon the

acceptance by it of the said order of August 13,

1928, the said machines and personal property

therein ordered were forthwith shipped to defend-

ant in conformity with said order, and that said

trade acceptances sued upon in plaintiff's complaint

were, after the receipt of said machines and per-

sonal property by defendant, duly accepted by de-

fendant and delivered to plaintiff in payment for

said machines and personal property so ordered.

Plaintiff further alleges that said Dockery had no

power, as its agent or otherwise, to modify said

order of August 13, 1928, or enter into any supple-

mental agreement thereto, either contemporaneous

with said order, or othei^wise, or at all, and that the

want of power of said agent so to do was known to

defendant at the time of the giving of its said order

of August 13, 1928, and at the time of the execution

of said alleged contract of August 14, 1928. That

the said want [33] of power or authority in said

alleged agent to execute the purported contract of

August 14, 1928, was directly made known to de-

fendant in that said certain order of August 13,

1928, wherein appears directly above the signature

of defendant's representative giving said order (as
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will appear from said Exhibit ''B") the following

words, to wit

:

^'It is understood that no conditions agreed

to by any salesman or agent and not embodied

herein will be in any way binding on The New
Home Sewing Machine Company, and it is

understood and agreed that The New Home
Sewing Machine Company shall not be in any

way liable under any separate or collateral

agreement made between the undersigned and

its salesman."

V.

Plaintiff further alleges that long after the sale

and delivery of the said machines and personal

property to defendant by this plaintiff, and long

after the receipt by it from defendant of the trade

acceptances duly accepted by defendant, to wit, on

or about the 7th day of January, 1929, plaintiff for

the first time learned of the existence of said pur-

ported contract of August 14, 1928, when the said

defendant, in a letter of said date to plaintiff,

purported to set out the purported contents of

said contract; that upon receipt of said letter

plaintiff immediately disclaimed the said con-

tract as its own, refused to ratify it and advised de-

fendant that it would insist upon the payment of

said trade acceptances on their respective due dates

;

that plaintiff in good faith sold and delivered said

machines and personal property to defendant in ac-

cordance with said order of August 13, 1928, which

having been accepted by plaintiff upon its receipt,

constituted the only contract for the sale of said
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machines and personal property ever existing be-

tween plaintiff and defendant. That said trade ac-

ceptances were, after their due acceptance by [34]

defendant, duly received and accepted by plaintiff in

payment for said machines; that said sale of said

machines and personal property to defendant was

fully consummated upon the delivery thereof to said

defendant, and that since the receipt of said ma-

chines and personal property by defendant the same

have been and now are the machines and property

of the defendant, to which the plaintiff, having sold

and disposed of the same, has no right, claim, title

or interest.

VI.

Plaintiff admits that it credited defendant upon

its purchase price of said machines and personal

property the sum of Nine Dollars ($9.00), because

of an error in computation, and the further sum of

Five Hundred Fifty Nine Dollars and 90/100

($559.90) as freight, but denies that said credit for

freight was given because of any terms and condi-

tions in said purported contract of August 14, 1928,

of which purported contract it had no knowledge at

said time of credit, and further alleges that said

credits were allowed before the acceptance of said

trade acceptances by defendant and their deliv-

ery as accepted to plaintiff, and that said amounts

are in addition to the total of said trade acceptances

as now sued upon in plaintiff's complaint. That the

total value of said machines and personal property,

as computed from the said order of August 13, 1928,

exceeds the total of the principal sums of said trade

acceptances by the sum of said credits.
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VII.

Plaintiff admits all of the allegations contained in

Paragraph I on page 3 of defendant's answer, and

the first paragraph of defendant's cross-complaint.

VIII.

Plaintiff denies that it is in any manner, or way,

indebted to defendant for any of the items men-

tioned and referred to in Paragraph XXI on page

15 of defendant's answer and cross-complaint,

either for the reasons given by defendant as [35]

the basis for said respective charges, or in any other

way, or at all. Plaintiff denies that said defendant

has sustained damages due to any act of plaintiff to

the extent as mentioned in the respective items con-

tained in said Paragraph XXI, or to any extent,

either upon the grounds or reasons given by defend-

ant in regard to each of said items, or in any other

manner or way, or to any extent, or at all. Plain-

tiff alleges in regard to said respective items men-

tioned and referred to in said Paragraph XXI that

each and all of said items are those necessary ex-

penditures incident to and growing out of the de-

fendant's ownership of said machines and personal

property, over which the plaintiff has no control and

for which the plaintiff cannot be held accountable;

that as to said item of freight, the same has been

duly credited to defendant, deducted from the pur-

chase price of the machines and personal property,

and taken into account when the trade acceptances

sued upon in plaintiff's complaint were executed and

accepted by defendant.
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IX.

For a separate defense against the cross-com-

plaint of the defendant herein, and in reply to de-

fendant's answer herein, plaintiff denies that said

Mck T. Dockery, the party alleged and referred

to in said answer and cross-complaint, was plain-

tiff's agent for the purpose alleged, i. e.—to make,

execute or deliver said alleged contract of August

14, 1928, or that said Dockery had authority to

make, or execute, or deliver any such contract bind-

ing the plaintiff in the manner set out in the said

answer and cross-complaint herein, or as set forth

in said alleged contract of August 14, 192S, or that

said Dockery had any authority whatsoever, other

than to solicit and obtain orders for this plaintiff,

subject to its acceptance and approval, upon a cer-

tain form or order blank provided for that purpose,

a copy of which form of order is set forth as de-

fendant's Exhibit ^^B" to the answer and cross-

complaint of defendant, and to submit said order

[36] to this plaintiff for its approval and accept-

ance; that said Dockery had no power or authority

to bind this plaintiff by any contract in any manner

or way.

WHEREFORE, plaintiff prays that defendant

take nothing by its cross-complaint and that plain-

tiff have judgment as prayed for in its complaint.

CORNICK & CRABLE,
Attorneys for Plaintiff.

State of Arizona,

County of Yavapai,—ss.

Francis D. Crable, being first duly sworn, on oath,
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deposes and says: That he is one of the attorneys

for the above-named plaintiff and makes this affi-

davit for and on behalf of plaintiff; that he has

read the foregoing reply to defendant's answer,

and answer to defendant's cross-complaint, knows

the contents thereof, and that he has read defend-

ant's said answer and cross-complaint, and knows

the contents thereof; that the facts, matters and

things alleged and stated in plaintiff's said reply

to defendant's answer, and plaintiff's answer to

defendant's cross-complaint, are true in substance

and in fact, and that all matters and things alleged

in defendant's answer and cross-complaint, except

those matters and things alleged in said last named

pleadings admitting as true any allegation in plain-

tiff's complaint, and except those allegations of

fact in defendant's answer and cross-complaint

specifically admitted as true in plaintiff's said

reply and answer, are untrue.

FRANCIS D. CRABLE.

Subscribed and sworn to before me this 31st day

of January, 1930.

[Seal] F. C. MOORE,
Notary Public.

My commission expires Feby. 18th, 1932.

Filed Feb. 1, 1030. [37]
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[Title of €ourt and Cause.]

DEFENDANT'S ANSWER TO PLAINTIFF'S
REPLY TO ANSWER AND CROSS-COM-
PLAINT.

Comes now the defendant in the above-entitled

cause, and answering plaintiff's reply to defend-

ant's answer and plaintiff's answer to defendant's

cross-complaint, admits, denies and alleges:

I.

Answering the allegation of Paragraph III of

plaintiff's reply, defendant denies that said Dockery

was without authority to make or execute that cer-

tain agreement of August 14, 1928, but alleges the

fact to be that said Dockery had authority to make

and execute same in behalf of plaintiff.

II.

Answering the allegations of Paragraph IV of

plaintiff's reply, defendant admits that the order

of August 13, 1928, designated as Exhibit ''B" in

defendant 's answer, was accepted and approved sub-

sequent to August 13, 1928, but alleges the fact to

be that said order was accepted and approved by

plaintiff at the time of the execution thereof by
the parties thereto on August 14, 1928.

Denies that at the time of the acceptance and ap-

proval of said order there was not attached thereto

the agreement bearing date August 14, 1928, desig-

nated in defendant's answer as Exhibit '^A" and
denies that at the time of the acceptance thereof
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plaintiff had no knowledge of notice of the ex-

istance of said contract bearing date August 14,

1928, and denies that [38] plaintiff never at any

time received either the original or the duplicate

copy of said contract designated as Exhibit ''A."

Denies that said Dockery had no power as agent

of plaintiff or otherwise to modify said order bear-

ing date August 13, 1928, or to enter into any sup-

plementary agreement thereof either contempo-

raneous with said order or otherwise, or at all, or

that the alleged want of power of said agent so to

do was known to defendant at the time of the giv-

ing of its said order bearing date August 13, 1928,

or at the time of the execution of said contract

bearing date August 14, 1928, or at any other time.

III.

Answering Paragraph IV of plaintiff's reply,

defendant denies that plaintiff first learned of the

existence of the contract bearing date August 14,

1928, on or about the 7th day of January, 1929.

Denies that plaintiff in good faith sold and de-

livered said machines and personal property to de-

fendant in accordance with said order bearing date

August 13, 1928, as constituting the only contract

for the sale of said machines and personal property

ever existing between plaintiff and defendant.

Denies that the sale of said machines and per-

sonal property to defendant was fully consummated
upon delivery thereof to defendant and denies that

since the receipt of said machines by defendant the

same have been or now are the machines and prop-

erty of defendant.
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And defendant further answering plaintiff's

reply to defendant's answer, and plaintiff's answer

to defendant's cross-complaint, states and alleges:

I.

That that certain agreement between plaintiff

and defendant bearing date August 14, 1928, desig-

nated in defendant's answer herein as Exhibit '^A"

and that certain order form bearing date August 13,

1928, and designated in defendant's answer herein

[39] as Exhibit ^'B" were executed in duplicate

simultaneously on the 14th day of August, 1928,

plaintiff having executed same through its agent,

Nick T. Dockery, and a copy of each said agree-

ment and order form were attached and retained

by each of the parties thereto as the completed con-

tract of said parties.

II.

That if at the time the order form so executed

and attached to contract designated in defendant's

answer as Exhibit ^^A" as aforesaid reached the

home office of plaintiff herein, the said contract was

not attached to said order form as alleged in plain-

tiff's reply to defendant's answer and plaintiff's

answer to defendant's cross-complaint; and if at

the time of the shipment of machines and personal

property listed in said order form plaintiff's offi-

cers and agents at its home office had no knowledge

of said contract bearing date August 14, 1928, desig-

nated in defendant's answer as Exhibit ''A," then

said contract was detached from said order form
after the execution thereof without the knowledge
or consent of defendant and said order form ac-
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cepted by plaintiff as the contract between the par-

ties hereto was not the completed contract as exe-

cuted on said 14th day of August, 192f8; and if, as

alleged in plaintiff's reply to defendant's answer

and plaintiff's answer to defendant's cross-com-

plaint, said Nick T. Dockery had no authority to

make and execute said agreement of August 14,

1928, designated in defendant's answer as Exhibit

**A," then there was no meeting of the minds of

the parties hereto, and the order so accepted by

plaintiff, without the said agreement, designated as

Exhibit "A" attached thereto, was not the complete

contract of the parties hereto, and not binding upon

defendant. [40]

WHEREFORE, defendant prays that plaintiff

take nothing by its cause of action herein, and that

defendant have the relief prayed for by its an-

swer and cross-complaint herein.

C. B. WILSON,
ORIN C. COMPTON,
Attorneys for Defendant.

FUed Jan. 2, 1931. [41]

[Title of Court and Cause.]

STIPULATION AND WAIVER OF JURY.

IT IS HEREBiY STIPULATED AND
AGREED by and between the above-named plain-

tiff and defendant, through their respective attor-

neys of record, that a trial by jury, and jury, in the
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above-entitled cause be and the same is hereby

waived, and

IT IS FURTHER STIPULATED AND
AGREED that said cause may be tried and deter-

mined by the Court without the intervention of a

jury, and

IT IS FURTHER STIPULATED AND
AGREED that the findings of the Court upon the

facts, which may be either general or special, shall

have the same effect as the verdict of a jury.

Dated at Prescott, Arizona, this 11th day of De-

cember, 1930.

CORNICK & CRABLE,
Attorneys for Plaintiff.

C. B. WILSON,
ORIN C. COMPTON,
Attorneys for Defendant.

Filed Jan. 2, 1931. [42]

Special March, 1931, Term, at Prescott.

Minute Entry of Saturday, April 4, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-3S7.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.
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MINUTES OF COURT—APRIL 4, 1931—OR-

DER SETTINO CASE FOR TRIAL.

Alfred B. Carr, Esquire, appears as counsel for

the plaintiff, C. B. Wilson, Esquire, appears as

counsel for the defendant, and

IT IS ORDERED that this case be set for trial

July 1, 1931, at the hour of ten o'clock A. M. [43]

April, 1981, Term, at Phoenix.

Minute Entry of Tuesday, June 16, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OF COURT—JUNE 16, 1931—OR-
DER RESETTING CASE FOR TRIAL.

IT IS ORDERED that the order heretofore en-

tered herein setting this case for trial on July 1,

1931, be and the same is hereby vacated, and that

this case be continued and reset for trial July 2,

1931, at the hour of ten o'clock A. M. [44]
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Special March, 1931, Term, at Prescott.

Minute Entry of Thursday, July 2, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OF COURT—JULY 2, 1931—TRIAL.

This case comes on regularly for trial this day be-

fore the Court sitting without a jury, a jury having

been waived upon the stipulation of the parties

heretofore filed herein.

Francis D. Crable, Esquire, is present for the

plaintiff. C. B. Wilson, Esquire, appears for the

defendant.

On motion of counsel for the defendant, IT IS

ORDERED that James E. Babbitt, Esquire, be en-

tered as associate counsel for the defendant.

D. A. Little is now duly sworn to report the evi-

dence in this case.
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PLAINTIFF'S CASE:

Plaintiff's Exhibit One, consisting of Three

Trade Acceptances, as follows

:

No. 1 dated at Rockford, Illinois, September 18,

1928, in the amount of $2,652.90, drawn by

The New Home Sewing Machine Company,

to Biabbitt Brothers Trading Company,

Flagstaff, Arizona, Drawee;

No. 2 dated at Rockford, Illinois, September 18,

1928, in the amount of $3,221.80, drawn by

The New Home Sewing Machine Company,

to Babbitt Brothers Trading Company,

Flagstaff, Arizona, Drawee;

No. 3 dated at Rockford, Illinois, September 18,

1928, in the amount of $3,221.90, drawn by

The New Home Sewing Machine Company,

to Babbitt Brothers Trading [45] Com-

pany, Flagstaff, Arizona, Drawee, and Two
Protests as follows

:

Request of The First National Bank, Flag-

staff, Arizona, for presentation of Trade

Acceptance dated September 18, 1928, to

Babbitt Brothers Trading Company for

$3,221.80.

Request of The First National Bank, Flag-

staff, Arizona, for presentation of Trade

Acceptance dated September 18, 1928, $3,-

221.90.

Whereupon the plaintiff rests.
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DEPENDANT'S CASE:

The following defendant's witnesses are now

sworn:

O. B. Curtis.

P. J. Moran.

J. R. Babbitt.

Thereupon O. B. Curtis, heretofore sworn, is now

called and examined.

The following defendant's exhibits are now ad-

mitted in evidence:

A—Letter, August 13, 1928, to Babbitt Brothers

Trading Company, signed The New Home
Sewing Machine Company.

B—Letter, August 14, 1928, to Babbitt Brothers

Trading Company, signed The New Home
Sewing Machine Company.

C—Order Porm The New Home Sewing Machine

Company, dated August 13, 1928, and signed

O. B. Curtis.

D—Letter, September 6, 1928, signed O. B. Curtis to

New Home Sewing Machine Company.
E—Letter, no date, on letter-head of The New

Home Sewing Machine Company, Rockford,

Hlinois, to ^'Dear Curtis" signed ''Nick."

P—Carbon copy of letter dated October 22, 1928, to

The New Home Sewing Machine Company,
1902 Eleventh Street [46] Rockford, Hli-

nois, signed Manager, Pumiture Depart-

ment.

The following plaintiff's exhibits are now ad-

mitted in evidence:
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2. Order Form dated May 25, The New Home
Sewing Machine Company to Babbitt Brothers

Trading Company, signed O. B. Curtis.

3. Order dated August 13, 1928, The New Home
Sewing Machine Company, to Babbitt

Brothers Trading Company, signed 0. B.

Curtis.

The following defendant's exhibits are now ad-

mitted in evidence

:

O—Letter, May 28, 1928, to The New Home Sewing

Machine Company, signed Babbitt Brothers

Trading Company.

H—Letter, June 5, 1928, to Babbitt Brothers Trad-

ing Company from The New Home Sewing

Machine Company.

And thereupon at the hour of twelve o'clock noon,

IT IS ORDERED that the further trial of this

case be continued to the hour of two o'clock P. M.

this date, to which time the parties and their coun-

sel are excused.

Subsequently at the hour of two o'clock P. M.,

the parties and counsel being present pursuant to

recess, further proceedings of trial are had as fol-

lows:

DEFENDANT'S CASE CONTINUED:

P. J. Moran, heretofore sworn, is called and ex-

amined on behalf of the defendant.

The following defendant's exhibits are now ad-

mitted in evidence:

I—File of letters, telegrams, etc. (39 pages).



vs. New Home Sewing Machine Company. 53

J—Telegram dated September 23, 1928, to Babbitt

Brothers Trading Company, signed N. T.

Dockery.

K—Telegram dated October 22, 1928, to Babbitt

Brothers Trading Company, signed Nick

Dockery. [47]

And thereupon at the hour of 3 :25 P. M., IT IS

ORDERED that the further trial of this case be

continued to the hour of 3:45 o'clock P. M., this

date, to which time the parties and counsel are

excused.

Subsequently at the hour of 3:45 o'clock P. M.,

the parties and counsel being present pursuant to

recess, further proceedings of trial are had as

follows

:

DEFENDANT'S CASE CONTINUED:

Further examination of P. J. Moran, heretofore

sworn, is had on behalf of the defendant.

H. V. Watson is now sworn and examined on be-

half of the defendant.

J. R. Babbitt, heretofore sworn, is called and

examined on behalf of the defendant.

And the defendants rests.

REBUTTAL:

C. Haile is now sworn and examined on behalf

of the plaintiff.

The following plaintiff's exhibits are now ad-

mitted in evidence

:

4. Telegram dated August 14, 1928, to F. J. Kelly,

signed Nick T. Dockery.
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5. Traveling Salesman's Report dated August 13,

1928,

6. Carbon copy of letter dated October 29, 1928,

to Babbitt Brothers Trading Company, signed

The New Home Sewing Machine Company.

7. Telegram October 8, 1928, to C. Haile, New
Home Sewing Machine Company, signed N. T.

Dockery.

Thereupon the plaintiff rests.

SURREBUTTAL:

The following defendant's witnesses heretofore

sworn are now recalled and further examined

:

P. J. Moran.

O. B. Curtis. [48]

And the defendant rests.

Both sides rest.

Whereupon, IT IS ORDERED that this cause be

submitted and by the Court taken under advisement,

and that the plaintiff be allowed fifteen days from

and after this date within which to file brief and

that the defendant have fifteen days thereafter to

file reply brief. [49]

[Title of Court and Cause.]

MEMORANDUM OPINION.

The Court finds that the printed written contract

executed by plaintiff's agent Dockery was sufficient

to put the defendant upon inquiry as to the agent's

authority, as the printed contract contained the
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statement '' * * * ^j^^^ ^j^^ New Home Sewing

Machine Company shall not be in any way liable

under any separate or collateral agreement made

between the undersigned and its salesmen."

That defendant had no right to assume that the

agent Dockery was authorized to make any extra-

ordinary guaranty or warranty or one beyond the

usage of the business in which he as agent was em-

ployed. See Johns vs. Jaycox, 67 Wash. 403; 121

Pac. 854. See same case American & English An-

notated Cases 1913D, 471, and extensive notes.

That agent Dockery had a limited authority as

expressed in the written contract and that in execut-

ing the collateral agreement he exceeded his au-

thority. That plaintiff never ratified the collateral

agreement.

Judgment will be entered as follows

:

That defendant take nothing by reason of its

counterclaims against the plaintiff and that plaintiff

have judgment against defendant as prayed for in

its complaint. [50]

An exception will be noted in favor of defendant.

F. C. JACOBS,
United States District Judge.

Filed Aug. 25, 1931. [51]
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Special March, 1931, Term, at Prescott.

Minute Entry of Tuesday, August 25, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OP COURT—AUGUST 25, 1931—OR-
DER FOR JUDGMENT.

This cause having been heretofore tried before

the Court sitting without a jury, a jury having

been expressly waived upon stipulation of respec-

tive counsel, and said cause having been submitted

to the Court upon conclusion of the trial hereof, and

the Court having duly considered the same and

being fully advised in the premises,

—

IT IS ORDERED that judgment be entered in

favor of the plaintiff and against the defendant as

prayed in plaintiff's complaint and that said de-

fendant take nothing by reason of its counterclaim;

and

IT IS FURTHER ORDERED that an exception

be entered on behalf of said defendant. [52]
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Special March, 1931, Term, at Prescott.

Minute Entry of Wednesday, August 26, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OP COURT—AUGUST 26, 1931—OR-
DER EXTENDING TIME THIRTY DAYS
TO FILE FINDINGS OF FACT AND CON-
CLUSIONS OF LAW.

IT IS ORDERED that the time of the plaintiff

within which to file findings of fact and conclusions

of law in accordance with the motion of said plain-

tiff heretofore filed herein be and the same is hereby

extended for a period of thirty days from and after

this date. [53]

[Title of Court and Cause.]

DEFENDANT'S PROPOSED AMENDMENTS
AND ADDITIONS TO FINDINGS OF
FACT.

Comes now the defendant in the above-entitled
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cause and proposes additions and amendments to

findings of fact herein, as follows

:

I.

That Nick T. Dockery was plaintiff's solicitor,

agent, and sales manager for Arizona and New
Mexico during all the times involved in this action.

II.

That on August 13, 1928, said Dockery, in behalf

of plaintiff, solicited defendant for the sale to it

of a carload of sewing machines.

III.

That defendant advised said Dockery that it was

not equipped to put on a campaign for the sale of

sewing machines and was not interested in plain-

tiff's proposal unless plaintiff would furnish ex-

perienced salesmen for the sale of such machines

as might be ordered and would guarantee the sale

thereof within a reasonable time.

IV.

That on said 13th day of August, 1928, said Dock-

ery in behalf of plaintiff made a written proposal

reading as follows:

'^THE NEW HOME SEWING MACHINE COM-
PANY,

New York, New York.

August 13, 1928.

Babbitt Brothers Trading Company,

Flagstaff, Arizona. [54]

Gentlemen

:

We propose to sell you a carload of sewing

machines on the following plan:
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These sewing machines are to be sold to you on

a guarantee from us to sell same at retail and fur-

nish a salesman at all times or as long as you have

machines in stock to sell. This salesman, or sales-

men's duties will be to sell sewing machines retail

for a commission of 20% on net sale of machine

payable each Saturday night. Twenty (20%) per

cent will be taken out of salesman's commission to

take care of reverts that might come back. This

salesman in addition to selling machines must take

care of all repairs on machines free of charge.

On monthly payment plan for retailing of sewing

machines on the console type we usually get $10.00

cash, $7.50 per month, sometimes more. This ma-

chines retails at $144.00. On the treader and por-

table electric we get $5.00 cash and $5.00 per month,

no payments to exceed eighteen (18) months.

The salesman, or Salesmen, that we send you are

strictly under your supervision. All sales made

by salesman or salesmen, must be verified both by

credit department and local manager.

We further agree to guarantee the sale of these

sewing machines within the period of one year or

extended time will be allowed without interest.

The payments on these sewing machines from your

Company to ours will be six, nine and twelve months

without interest.

This carload of sewing machines will come to you

and you pay the freight deducting same from first

payment that you make to the New Home Sewing

Machine Company.
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Hoping that this will meet with your approval,

we are

Tours very truly,

THE NEW HOME SEWING MACHINE
CO.

By N. T. DOCKERY,
Sales Manager, Arizona and New Mexico.

EG.'' [55]

V.

That defendant declined to consider said proposal.

Whereupon, and on the 14th day of August, 1928,

Dockery, in behalf of plaintiff, made a further

proposal, in words and figures following, to wit

:

''THE NEW HOME SEWING MACHINE COM-
PANY,

Main Office 432 Fourth Avenue,

New York, New York.

August 14, 1928.

Babbitt Brothers Trading Company,

Flagstaff, Arizona.

Gentlemen

:

We respectfully submit the following proposal

:

That we sell to you a carload of New Home Sew-

ing Machines on a guarantee from us to sell same at

retail, and that we will furnish a salesman, or sales-

men, at all times or as long as you may have

machines in stock to sell.

The duty of these salesmen will be to sell sewing

machines at retail, their remuneration to be com-

mission of 20% on the net sale of each machine, to

be payable Saturday night of each week on sales
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made and accepted up to and including Friday

night previous.

There will be a deduction of 20% from the sales-

men's commission hereinabove mentioned, to take

care of reverts, and it is to be understood that all

old machines taken in trade belong to the salesmen.

Their duties also require of them the collection

of all delinquent accounts and the repairing of all

machines, free of charge.

Our monthly payment plan for the retailing of all

machines of the Console type is usually $10.00 cash,

$7.50 per month, oftimes more. This machine re-

tails for a minimum price of $144.00. On the

treadle and portable electric which retail at a mini-

mum price of $95.00 we usually get $5.00 cash and

$5.00 per month. However, in no instance are the

payments to [56] extend beyond eighteen months

from date of sale.

It is to be understood that the salesmen herein-

above mentioned are to strictly under your super-

vision, and all sales made by them are to be accepted

by your Credit Department and verified by your

local manager.

We further agree to guarantee the sale of these

sewing machines within a period of twelve months

from date of arrival payments to be made us on a

basis of six, nine and twelve months from date of

arrival, without interest, provided however, that all

machines not sold at the end of twelve months period

will be taken off your hands by our company, and
that cash refund will be made to you.

This car of sewing machines will go to you freight
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collect, you to deduct the freight from the first pay-

ment made.

If this proposal meets with your approval kindly

indicate in the space provided below.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY,

By N. T. DOCKERY,
Sales Mgr. Arizona and New Mexico.

ACCEPTED:
BABBITT BROS. TRADING CO.

By J. R. BABBITT."

which said offer was accepted by defendant and its

acceptance endorsed thereon.

VI.

That pursuant to and as a part of the contract

between plaintiff and defendant there was executed

by plaintiff and defendant a certain order form in

evidence for a carload of sewing machines which

contained clause reading as follows:

*'It is understood that no conditions agreed

to by any salesman or agent and not embodied

herein will be in any way binding on the New
Home Sewing Machine Company, and it is un-

derstood and agreed that the New Home Sewing

Machine Company shall not be in any way liable

under any separate or collateral agreement

made between the undersigned and its sales-

man." [57]

VII.

That said proposal of August 14, 1928, accepted

by defendant and said order form were executed in
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duplicate, simultaneously and executed copies of

each attached together and retained by defendant

and by Dockery, as plaintiff's representative, for

transmission to plaintiff.

VIII.

That said Dockery detached said proposal of

August 14, 1928, as accepted by defendant from the

order form so executed before sending same to

plaintiff.

IX.

That defendant had no knowledge that said pro-

posal had been so detached and accepted the sewing

machines so ordered and later accepted the trade

acceptances believing that said proposal of August

14, 1928, was attached to said order form and so

received and accepted by plaintiff.

X.

That following the execution of said order and

contract, the sewing machines ordered were shipped

to defendant and received by it.

XI.

That on September 19, 1928, plaintiff forwarded to

defendant trade acceptances for the consideration

agreed upon for the sewing machines and requested

their acceptance as an accommodation to plaintiff.

XII.

That after plaintiff had made allowance for

freight as provided for in Dockery 's proposal of

August 14th, and after agreeing to adjust a slight

error in computation, defendant formally accepted
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said trade acceptances upon conditions set forth in

correspondence between plaintiff and defendant.

XIII.

That at the time of such acceptance of trade ac-

ceptances by defendant, plaintiff had in no way

defaulted in the terms of [58] contract or pro-

posal contained in Dockery's letter of September

14th.

XIV.
That upon receipt of shipment of sewing machines

said Dockery and other salesmen, believed by de-

fendant to be employees of plaintiff, and none of

whom were employed by defendant, put on a cam-

paign for the sale of said machines in the territory

served by defendant's mercantile business and its

branches.

XV.
That in the latter part of November, 1928, said

salesmen discontinued said selling campaign, against

the wishes and under the protest of defendant.

XVI.
That on December 13, 1928, defendant notified

plaintiff that its salesmen had discontinued the sale

of such machines and of its failure to furnish sales-

men for the sale thereof in accordance with contract

and demanded that plaintiff comply with the con-

tract.

XVII.

That on December 18, 1928, plaintiff by letter to

defendant, disavowed and repudiated said contract,

claiming to have no knowledge of that part of the
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contract contained in said Dockery's proposal of

August 14, 1928, and that said proposal and accept-

ance had never been received by plaintiff.

XVIII.

That defendant complied with all of the terms of

said contract including the proposal of Dockery of

August 14th, which was a part thereof, except as to

the payments to be made thereunder and defendant

did not decline to make such payments or any part

thereof until long after plaintiff had failed to

furnish salesmen provided to be furnished by the

Dockery proposal of August 14th, and to carry on

the campaign for the sale of the machines and until

after the plaintiff had failed to cause its salesmen

to make collections for machines sold and to furnish

repairmen for same in accordance with said con-

tract and until after plaintiff had disavowed and

repudiated said contract and had failed and refused

[59] to accept from defendant the unsold machines

on defendant's hands, either at the time of such

disavowal or at the expiration of twelve months

from receipt of said machines by defendant, in

accordance with said contract.

XIX.
That on March 25, 1929, after plaintiff had de-

faulted in the terms of the contract as contained in

the Dockery letter and had refused to perform the

same and had refused to accept the return of the

machines in defendant's possession, defendant noti-

fied plaintiff that if it persisted in its refusal to

perform under its contract and to take said ma-
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chines off defendant's hands that defendant would

charge storage thereon at the rate of fifty cents per

month for each machine.

XX.
That by reason of plaintiff's failure to take said

machines off the hands of defendant as requested,

defendant has been compelled to expend for the

proper care and protection of said machines, and

for expenses in connection with the campaign for

the sale of same, for printing, taxes, insurance, and

repair of said machines, large sums of money, the

exact amount shown by evidence in the case.

Filed Sep. 18, 1931. [60]

September, 1931, Term, at Prescott.

Minute Entry of Saturday, November 7, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROS. TRADING COMPANY, a Cor-

poration,

Defendant.
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MINUTES OF COURT—NOVEMBER 7, 1931—

HEARING ON PROPOSED FINDINGS OF
FACT, ETC.

Plaintiff's proposed findings of fact and conclu-

sions of law and defendant's proposed amendments

and additions thereto, and plaintiff's objections to

defendant's proposed amendments and additions,

come on regularly for hearing this day.

F. D. Crable, Esquire, appears as counsel for the

plaintiff. C. B. Wilson, Esquire, and James E.

Babbitt, Esquire, appear as counsel for the defend-

ant.

Argument is now had by respective counsel, and

IT IS ORDERED that said plaintiff's objec-

tions to defendant's proposed amendments and

additions be sustained, and that said defendant's

proposed amendments and additions thereto be de-

nied, to which ruling and order of the court the

defendant excepts.

WHEREUPON, the following findings of fact,

conclusions of law, and judgment are entered

:

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.
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FINDINGS OP PACT, CONCLUSIONS OP
LAW, AND JUDGMENT.

This cause came on regularly for trial on the 2d

day of July, 1931, Cornick & Crable appearing as

counsel for the plaintiff and C. B. Wilson, Esquire,

and James R. Babbitt, Esquire, [61] appearing

as counsel for the defendant. A trial by jury hav-

ing been in writing expressly waived by the re-

spective parties and the issues having been joined

upon plaintiff's complaint defendant's answer and

cross-complaint, plaintiff's reply to defendant's

answer and plaintiff's answer to defendant's cross-

complaint, and defendant's answer to plaintiff's

reply to answer and cross-complaint, the cause was

tried by the court sitting without a jury. Both

parties announcing ready for trial, the court pro-

ceeded to hear testimony.

Whereupon the witnesses on the part of plaintiff

and defendant were sworn and examined and evi-

dence both oral and documentary offered and re-

ceived and, both parties having rested, the cause

was submitted to the court for its consideration and

decision, and each side was permitted by order of

the court to file a memorandum of authorities, and

the said memoranda having been filed and duly

considered, now after due deliberation and consider-

ation the court finds generally in favor of plaintiff

and against defendant on all of the issues raised

by the respective pleadings and further finds as

follows

:
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I.

That all of the allegations of plaintiff's complaint

are true.

II.

That all of the allegations of plaintiff's reply to

defendant's answer and plaintiff's answer to defend-

ant's cross-complaint are true.

III.

That the consideration for said acceptances has

not failed, either in whole or in part.

IV.

That plaintiff never authorized, entered into,

approved, accepted or ratified that certain collateral

typewritten agreement dated August 14, 1928, a

copy of which is defendant's Exhibit ^^B" filed

herein, or knowingly performed any of its terms or

conditions. [62]

V.

That said agent Dockery as salesman or agent or

in any other capacity had no authority for and on

behalf of plaintiff to make or execute that certain

collateral typewritten agreement of August 14, 1928,

herein next above referred to.

VI.

That the printed written contract executed by

plaintiff's agent Dockery, a copy of which is defend-

ant's Exhibit ^^C," was sufficient to put the defend-

ant upon inquiry as to the agent's authority, as the

printed contract contained the statement: ''That

the New Home Sewing Machine Company shall not
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be in any way liable under any separate or collat-

eral agreement made between the undersigned and

its salesman." That defendant made no inquiry

as to said agent's authority.

VII.

That the collateral agreement of August 14, 1928,

a copy of which is defendant's Exhibit '^B" herein,

is an extraordinary guaranty or warranty, or one

beyond the usage of the business in which Dockery

as agent was employed.

VIII.

That defendant had no right to assume that the

agent Dockery was authorized to make any extra-

ordinary guaranty or warranty, or one beyond the

usage of the business in which he, as agent, was

employed.

IX.

That the agent Dockery had limited authority, as

expressed in the printed written contract of August

13, 1928, a copy of which is defendant's Exhibit

*'C," and that in executing the collateral agreement

of August 14, 1928, he exceeded his authority. That

defendant had notice and knowledge of such limited,

and exceeding of, authority.

As conclusions of law from the foregoing facts,

the Court concludes that defendant take nothing

by reason of its [63] cross-complaint against

plaintiff and that plaintiff have judgment against

defendant, as prayed for in its complaint.

WHEREFORE, by reason of i\\e law, the find-

ings, premises and conclusions aforesaid.
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IT IS ORDERED, ADJUDGED AND DE-

CREED that the plaintiff, New Home Sewing

Machine Company, a corporation, do have and

recover from defendant Babbitt Brothers Trading

Company, a corporation, the sum of Ten Thousand

One Hundred Thirteen and 95/100 Dollars ($10,-

113.95), the same being the principal sum due upon

the trade acceptances and interest thereon com-

upted to September 10, 1931, the further sum of

Six Dollars ($6.00) plaintiff's protest fees, together

with plaintiff's costs and disbursements incurred

in this action, amounting to the sum of $111.55;

together with interest on said sum of Ten Thousand

One Hundred Thirteen and 95/100 ($10,113.95) at

at the rate of six per cent (6%) per annum from

September 10, 1931 until paid, and with interest at

like rate on said sum of Six Dollars ($6.00) and

$111.55 plaintiff's costs and disbursements from

the date of entry of this judgment until paid.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that defendant take nothing by

reason of its cross-complaint against the plaintiff.

Let execution issue accordingly.

F. C. JACOBS,
Judge.

Approved as to form, as provided in Rule 34,

Attorney for Defendant.

Disapproved by reason of insufficiency of find-

ings of fact in the particulars specified in defend-
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ant's proposed [64] amendments and additions

to said findings of fact on file in said court.

C. B. WILSON,
JAMES E. BABBITT,
ORINN C. COMPTON,

Attorneys for Defendant. [65]

September, 1931, Term, at Prescott.

Minute Entry of Saturday, November 7, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OP COURT—NOVEMBER 7, 1931—

ORDER RE TRANSCRIPT OP RECORD.

On motion of James E. Babbitt, Esquire, of

counsel for the defendant,

—

IT IS ORDERED that the Clerk of this court

forward the file in this case to the Clerk, United

States District Court, Los Angeles, California,

with instructions that said Clerk permit D. A.

Little to withdraw file upon receipting therefor,
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said file to be returned by Mr. Little upon com-

pletion of transcript of the record. [66]

September, 1931, Term, at Prescott.

Minute Entry of Saturday, December 5, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OF COURT—DECEMBER 5, 1931—

ORDER DENYING MOTION FOR NEW
TRIAL.

Defendant's motion for new trial comes on regu-

larly for hearing this day.

Francis D. Crable, Esquire, appears for the plain-

tiff. James E. Babbitt, Esquire, appears for the

defendant.

Said motion for new trial is now duly argued by

respective counsel, and

IT IS ORDERED that said defendant's mo-

tion for new trial be denied, to which ruling and

order of the court the defendant excepts. [67]
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September, 1931, Term, at Prescott.

Minute Entry of Saturday, November 7, 1931.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OF COURT—NOVEMBER 7, 1931—

ORDER STAYING EXECUTION OF JUDG-
MENT, ETC.

Francis D. Crable, Esquire, appears as counsel

for the plaintiff. C. B. Wilson, Esquire, appears

as counsel for defendant.

On motion of said counsel for the defendant,

—

IT IS ORDERED that execution of judgment

in this case be stayed sixty days from and after

this date; and

IT IS FURTHER ORDERED that the defend-

ant herein have sixty days from and after this

date within which to prepare, serve and file its bill

of exceptions. [68]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING FEBRUARY 6, 1932, TO PRE-
PARE, SERVE AND FILE BILL OF
EXCEPTIONS.

In accordance with the stipulation filed herein

between the attorneys for the parties to the above-

entitled cause, and good cause appearing therefor,

—

IT IS ORDERED that defendant may have up

to and including the 6th day of February, 1932,

within which to prepare, serve and file its pro-

posed bill of exceptions in the above-entitled cause.

IT IS FURTHER ORDERED that defendant

be and it is hereby granted a stay of execution in

this cause up to and including the said 6th day of

February, 1932.

IT IS FURTHER ORDERED that the term

of court at which judgment was entered in this

case be and the same is hereby extended to the 6th

day of February, 1932, for the purpose of pre-

paring, filing, settling, allowing and approving bill

of exceptions herein, and for the purpose of making

any and all motions and taking any action which

must be taken or made within the term of court at

which said judgment was entered.

Dated this 30th day of December, 1931.

F. C. JACOBS,
Judge of Said District Court.

Filed Dec. 30, 1931. [69]
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October, 1931, Term, at Phoenix.

Minute Entry of Thursday, February 11, 1932.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROS. TRADING COMPANY, a

Corporation,

Defendant.

MINUTES OF COURT—FEBRUARY 11, 1932—

ORDER FIXING TIME FOR HEARING OF
DEFENDANT'S BILL OF EXCEPTIONS
AND PLAINTIFF'S PROPOSED AMEND-
MENTS AND OBJECTIONS THERETO.

It appearing to the Court that the defendant's

bill of exceptions and plaintiff's proposed amend-

ments and objections thereto have been filed,

—

IT IS ORDERED that said defendant's bill of

exceptions and plaintiff's proposed amendments and

objections thereto be set for hearing, settlement and

allowance on Saturday, February 20, 1932, at ten

o'clock A. M. at Phoenix. [70]
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October, 1931, Term, at Phoenix.

Minute Entry of Saturday, February 20, 1932.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OF COURT—FEBRUARY 20, 1932—

HEARING.

This being the time heretofore fixed for settle-

ment of the proposed bill of exceptions herein,

Francis D. Crable, Esquire, appears for Messrs.

Cornick & Crable, counsel for the plaintiff, and

James E. Babbitt, Esquire, appears as counsel for

the defendant.

It appearing to the court that the proposed bill

of exceptions has been filed within the time allowed

;

that service has been regularly had upon the same

and that objections and proposed amendments

thereto have been filed, now, therefore, upon stipu-

lation of said counsel for the defendant,

—

IT IS ORDERED that plaintiff's proposed

amendments numbered 7, 12, 14, 15, 16, 17, 18 and
24 to the proposed bill of exceptions be allowed.
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Whereupon, a hearing is now had upon the re-

mainder of said proposed amendments, and

IT IS ORDEEED that plaintiff's proposed

amendments numbered 1, 2, 3, 6, and 11 to the pro-

posed bill of exceptions, be allowed and that plain-

tiff's proposed amendments numbered 4, 5, 8, 9, 10,

13, 19, 20, 21, 22, 23, and 25 to said proposed bill of

exceptions be disallowed.

IT IS FURTHER ORDERED that said pro-

posed amendments as allowed be engrossed and that

the engrossed bill of exceptions be presented for al-

lowance.

Upon motion of said counsel for the defendant,

—

[71]

IT IS ORDERED that the defendant be allowed

to withdraw the proposed bill of exceptions hereto-

fore filed herein upon receipting therefor. [72]

[Title of Court and Cause.]

DEFENDANT'S PROPOSED BILL OF EX-
CEPTIONS.

BE IT REMEMBERED, That the trial of the

above-entitled cause came on regularly to be heard

before the Honorable F. C. Jacobs, Judge of the

District Court of the United States, in and for the

District of Arizona, sitting without a jury (trial by

jury having been waived by the parties hereto in

writing), in the courtroom of said court, in the

Elks' Building in the city of Prescott, State and

District of Arizona aforesaid, on the 2d day of July,
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1931, at the hour of 10:30 A. M., the plaintiff being

represented by its counsel, Messrs. Cornick and

Crable, and the defendant being represented by its

counsel, C. B. Wilson, Esq., and the parties being

announced ready for trial, the following proceed-

ings, and none other, were had, to wit:

James E. Babbitt, Esq., was associated as attorney

for the defendant.

D. A. Little was duly sworn as shorthand reporter.

The COURT.—I was about to say. Gentlemen,

that I glanced through the pleadings, and it seems

to me that one of the most material issues in this

case is the authority of the agent Dockery, and the

knowledge of the plaintiff of the contract. [73]

Mr. CRABLE.—That is true.

The COURT.—It occurs to my mind that if that

contract was presented to the plaintiff or was not

presented to the plaintiff, and they had no knowledge

that the contract was entered into by Dockery in the

name of the plaintiff, it is quite a material point in

this case; and I don't know the order in which you

purpose making your proof, but it would seem to

me that that was the big point.

Mr. WILSON.—We think, your Honor, that

those two are the points upon which the case hinges.

We believe that the evidence will—perhaps circum-

stantial from our part—the only evidence that could

be—some direct as to the question of agency and
further in line with some, we think, very recent

cases that these two instruments attached together

constitute a contract, and, as I say, that is, we think,

a very well-reasoned case, and, as we have plead and
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hope to prove, that they were attached and did con-

stitute. Our cases are to the effect that even though

they were detached—even though they become de-

tached before they reached the plaintiff that the

defendants are released upon that state of facts and

that is our position, and we are quite in accord with

your Honor as to the

—

The COURT.—If the contract was made by a

duly constituted agent?

Mr. WILSON.—^Well, we think the cases go con-

siderably further, that even though the agent ex-

ceeded his authority. The cases that we have are

to the effect that even though the agent [74] and

the cases are so identical to this that even though

the agent exceeded his authority, if both contracts

were made and consummated at the same time, and

each of the parties took the two contracts, which we

concede to have been one under the ruling of those

cases, that it constitutes a good defense upon the

part of the defendant.

Thereupon, three trade acceptances, with two pro-

tests attached thereto, were admitted in evidence as

Plaintiff's Exhibit No. 1, and are in words and fig-

ures as follows, to wit: [75]
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PLAINTIFF'S EXHIBIT No. 1.

TRADE ACCEPTANCE.

Form approved by the American Acceptance Coun-

cil.

No. 1. Rockford, 111. Sept. 18, 1928.

(City of drawer) (date)

On March 18, 1929, Pay to the order of ourselves

(Date of Maturity)

Two Thousand Six Hundred Fifty-Two and 90/100

Dollars ($2,652.90).

The obligation of the acceptor hereof arises out of

the purchase of goods from the drawer. The drawee

may accept this bill payable at any bank, banker or

trust company in the United States which such

drawer may designate.

To Babbitt Bros. Trading Co.,

(Name of Drawee)

Flagstaff, Arizona.

(Street Address)

THE NEW HOME SEWING MACHINE

COMP.

(Signature of drawer)

By (Signed) M. D. WALSH,

Ass't Treas.

By (Signed) R. A. NELSON, Secy.
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ACCEPTED.

Date: Oct. 9, 1928. (Stamp)

Payable at : First National Bank. Payment stopped.

Location of Bank: Flagstaff, Arizona.

Payment stopped.

BABBITT BROTHERS TRADING CO.

(Signature of acceptor)

By (Signed) R. G. BABBITT.
(On reverse side:) (Stamp) Pay to the order

of the Third National Bank 70-40 Rockford, 111.

70-40. New Home Sewing Machine Co.

(Stamp) CANCELLED. [76]

(Ex. No. 1—Continued.)

TRADE ACCEPTANCE.

Form approved by the American Acceptance Coun-

cil.

No. 2. Rockford, 111. Sept. 18, 1928.

(City of drawer) (Date)

On June 18, 1929, Pay to the order of ourselves

(Date of Maturity)

Three Thousand Two Hundred Twenty-One and

80/100 Dollars ($3,221.80).

The obligation of the acceptor hereof arises out

of the purchase of goods from the drawer. The

drawee may accept this bill payable at any bank,

banker or trust company in the United States which

such drawee may designate.
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To Babbitt Bros. Trading Co.

(Name of drawee)

Flagstaff, Arizona.

(City of drawee)

THE NEW HOME SEWING MACHINE

COMPANY.

(Signature of drawer)

By (Signed) M. D. WALSH,
Ass't Treas.

(Stamp)

Payment stopped

Payment stopped Protested for nonpayment.

(Signed) R. J. PROCKNOW (?)

Notary Public,

ACCEPTED.

Date: Oct. 9, 1928.

Payable at: First Natl Bank.

Location of Bank: Flagstaff, Arizona.

BABBITT BROTHERS TRADING CO.

(Signature of acceptor)

By (Signed) R. G. BABBITT,

Secretary Treasurer.

(On reverse side:) (Stamp) Pay to the order

of Third National Bank 70-40 Rockford, 111. 70-40.

New Home Sewing Machine Co.

(Stamp) CANCELLED. [77]
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(Ex. No. 1—Continued.)

PROTEST.

United States of America,

State of Arizona,

County of Coconino,—ss.

BY THIS PUBLIC INSTRUMENT OP PRO-
TEST BE IT KNOWN:

That on the 18th day of June, A. D. 1929, at the

request of the First National Bank, Flagstaff, Ari-

zona, I, R. J. Prochnow, a Notary Public, duly

commissioned and sworn, residing in the County

and State aforesaid, did present the original Trade

Acceptance dated Sept. 18, 1928, which is hereto

annexed, to Babbitt Brothers Trading Co. Residing

at Flagstaff, Arizona, for $3,221.80 Payable to The

New Home Sewing Machine Company and de-

manded payment thereof, which was refused, stat-

ing: Payment stopped.

WHEREUPON, I, the said Notary, at the request

aforesaid, did Protest, and do hereby publicly and

solemnly protest against the maker and endorsers

of said Trade Acceptance and against all others

concerned for exchange, re-exchange and all costs,

damages, charges and interest incurred and to be

incurred for want of payment of the said trade

acceptance, and I, the said Notary, do hereby certify

that on this 18th day of June, A. D. 1929, notice

in writing of the presentation, demand, refusal, on

demand and Protest of said above-mentioned Ac-

ceptance served upon Babbitt Brothers Trading



vs. New Home Sewing Machine Company, 85

Company, Flagstaff, Arizona, First National Bank,

Flagstaff, Arizona, The New Home Sewing Machine

Company, Rockford, 111., Third National Bank,

Rockford, 111.

This done and protested in the County of the

aforesaid [78] and my notarial seal affixed the

day and year first above written.

(Ex. No. 1—Continued.)

(Seal) (Signed) R. J. PROCHNOW,
Notary Public.

My Commission Expires: July 29, 1931.

(Reverse side:)

PROTEST.

Babbitt Brothers Trading Co.

Order.

First National Bank, Flagstaff, Arizona.

Protest 12.00

Recording

Notice—4 at 50^ 2.00

$4.00

R. J. PROCHNOW,
Notary Public.

TRADE ACCEPTANCE
Form approved by the American Acceptance Coun-

cil.

No. 3. Rockford, 111., Sept. 18, 1928.

(City of Drawer) (Date)

On Sept. 18, 1929, Pay to the order of ourselves

Three Thousand Two Hundred Twenty-One and

90/100 Dollars ($3,221.90).
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The obligation of the acceptor hereof arises out

of the purchase of goods from the drawer. The

drawee may accept this bill payable at any bank,

banker or trust company in the United States which

such drawee may designate.

To Babbitt Bros. Trading Co.

(Name of drawee)

Flagstaff (Coconino Co.)

(Street Address) [79]

(Ex. No. 1—Continued)

THE NEW HOME SEWING MACHINE

COMPANY.

(Signature of drawer)

Arizona.

(City of drawee) By (Signed) M. D. WALSH,

Assistant Treas.

Protested for nonpayment 7-18-29.

(Signed) R. J. PROCHNOW,
Notary Public.

ACCEPTED.
Date: Oct. 9, 1928.

Payable at: First Nat'l Bank.

Location of Bank: Flagstaff, Arizona.

BABBITT BROTHERS TRADING CO.

(Signature of acceptor)

By (Signed) R. G. BABBITT,

Secretary Treasurer.

(On reverse side:) (Stamp) Pay to the order of
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Third National Bank 70-40 Rockford, III. 70-40

New Home Sewing Machine Co.

(Stamp) CANCELLED.

(Paper pinned to exhibit.) Date 10/1/29.

Mr. Solomonson

Add
Protest fees $2.00

C. HAILE.

PROTEST.

United States of America,

State of Arizona,

County of Coconino,—ss.

BY THIS PUBLIC INSTRUMENT OF PRO-
TEST BE IT KNOWN:

That on the 18th day of September, A. D. 1929,

at the request of First National Bank, Flagstaff,

Arizona, I, R. J. Prochnow, a Notary Public, duly

commissioned and sworn, residing [80] in the

County and State aforesaid, did present the original

Trade Acceptance dated Sept. 18, 1928, which hereto

annexed, to First National Bank Residing at Flag-

staff, Arizona, for $3,221.90 Payable to New Home
Sewing Machine Co. and demanded payment thereof,

which was refused, stating: payment stopped.

WHEREUPON, I, the said Notary, at the re-

quest aforesaid, did Protest, and do hereby publicily

and solemnly protest against the maker and en-

dorsers of said Trade Acceptance and against all

others concerned for exchange, re-exchange and all

cost, damages and interest incurred and to be in-

curred for want of payment of the said trade accept-
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ance, and I, the said Notary, do hereby certify that

on this 18th day of September, A. D. 1929, notice

in writing of the presentation demand, refusal, on

presentation and Protest of said above-mentioned

trade acceptance served upon Babbitt Brothers

Trading Company, Flagstaff, Arizona., The New
Home Sewing Machine Co. Rockford, 111. First

National Bank, Flagstaff, Arizona. Third National

Bank, Rockford, 111.

Thus done and protested in the County of the

aforesaid and my notarial seal affixed the day and

year first above written.

[Seal] (Signed) R. J. PROCHNOW,
Notary Public.

(My Commission Expires July 29, 1931.)

(Reverse side;)

PROTEST.

Babbitt Brothers Trading Co.

Order

First National Bank.

Protest $2.00

Recording

Notice $2.00

$4.00

R. J. PROCHNOW,
Notary Public. [81]

Thereupon, plaintiff rested its case.
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TESTIMONY OF O. B. CUSTIS, ON BEHALF
OF THE DEFENDANT.

O. B. CUSTIS was called as a witness on behalf

of the defendant, and having been heretofore duly

sworn, testified as follows

:

Direct Examination.

(By Mr. WILSON.)
My name is O. B. Custis, and I reside in Flagstaff,

Arizona. During the year 1928, I was manager of

Babbitt Brothers furniture department, of the

Babbitt Brothers Trading Company at Flagstaff.

I know Nick T. Dockery. Mr. Dockery first came

to me, as manager of the furniture department,

a short time before the transaction that is referred

to in this case took place. As /lear as I can remem-

ber, it was approximately six or seven weeks. The

transaction in this case took place in August, so

that the time I first saw him was in the summer
prior to August, 1928. The first time I saw Mr.

Dockery, he presented credentials as to his au-

thority. After introducing himself as a salesman,

and on further questioning, he produced credentials

from the New Home Sewing Machine Company, in

writing. The instrument in question was never

left with me, but was retained by Mr. Dockery. It

was in the form of identification, somewhat in the

form of a card, and was removed from a purse. It

was carried in a bill fold and was removed from the

bill fold and presented to me for examination.
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(Testimony of O. B. Custis.)

(By Mr. WILSON.)
Q. What signature was appended to it?

Mr. CRABLE.—Object as not the best evidence.

The COURT.—Just a moment. Your objection

is sustained. You [82] are calling for the con-

tents of it now.

Mr. WILSON.—Well, we think that if this bore

the signature of the New Home Sewing Machine

Company it is admissible in the absence, upon a

notice to produce it—it is admissible in the absence

of the original.

The COURT.—You haven't in evidence that this

ever came from the New Home Sewing Machine

Company. Here is a man named Dockery. You

are trying to prove agency.

Mr. WILSON.—Yes, your Honor.

The COURT.—By a document in the possession

of Dockery.

Mr. WILSON.—Yes, your Honor, that is true.

The COURT.—This witness says that Dockery

presented some card of identification of some kind.

Where is it? What diligence has been used to

produce it ?

Mr. WILSON.—We have asked for the produc-

tion of it.

The COURT.—You have not asked Dockery.

Mr. WILSON.—If your Honor please, if you

can't find Dockery, of course, you can't

—

The COURT.—Well, the Court does not know

anything about Dockery.

(The witness continues:) [83] Since Mr. Dock-
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ery left Flagstaff during the year 1928, I have not

seen him since. I have not made any effort to get

in touch with him personally. I do not know where

he is. I have not followed him or kept track of

him, nor personally made any effort to ascertain his

whereabouts. [84]

Mr. WILSON.—I might say, your Honor, that

this witness left the employ of Babbitt Brothers

Trading Compay a short time before, and the effort

has been made by others, and I should either put the

other witness on the stand now or avow that we will

do it, that a very great effort has been made to

find him.

The COURT.—Well, you intend to supply that?

Mr. WILSON.—We certainly have plenty of evi-

dence of that fact, your Honor.

The COURT.—On your avowal, I will permit you

to answer.

(The witness continues:) The signature of the

New Home Sewing Machine Company was ap-

pended to that instrument. I know its contents, in

a general way.

(By Mr. CRABLE.)
May we ask a question on voir dire'i

The COURT.—Yes, you may.

(By Mr. CRABLE.)
Q. Do you know the signature of the representa-

tives and officers of the New Home Sewing Machine
Company ?

A. There was a signature, but I don't know the

name.
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(Testimony of O. B. Custis.)

Mr. CRABLE.—Further objection on that

ground. No proof that there was a card or any

instrument executed by the plaintiff.

The COURT.—Objection is overruled on avowal

of counsel.

A. The contents— [85]

Mr. WILSON.—Well, the avowal—I don't want

to be misunderstood. The avowal that goes to the

question of Mr. Crable's objection that we know

the name of the person who signed that—the avowal

does not go that far. It merely goes to the fact

that we are unable to find Mr. Dockery, other than

just New Home Sewing Machine Company. We
cannot supply the names of the person whose signa-

ture appeared as officer of the New Home Sewing

Machine Company, and don't want to be misunder-

stood on that phase of it.

The COURT.—The state of the evidence now

shows that this written authority was presented to

the witness ?

Mr. WILSON.—It was, your Honor. It is the

state of the evidence.

The COURT.—Still in his possession so far as

—

Mr. WILSON.—In the possession of Mr. Dockery.

Not in the possession of the defendant at all and

never was. It was simply offered as you would

offer a card of identification.

(By the COURT.)
Q. What did you do with it, hand it back to him ?

A. Handed it back to him.

Q. He carried it away with him?
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A. He carried it away with him.

Mr. CRABLE.—No proof that it was executed

by us.

(By the COURT.)
Q. Was any copy made of it?

A. No, sir, your Honor. [86]

The COURT.—Objection is overruled.

(The witness continues:) The contents of this

card of identification were, as I recall it, more or

less along general lines, that this is to certify that

N. T. Doherty, or Dockery, is the sales manager

for the New Home Sewing Machine Company, for

such and such a territory, covering Arizona and

New Mexico, signed New Home Sewing Machine

Company by some officer. I do not recall the name

of the officer at this time. That was on the occasion

prior to the transaction in question.

I next saw Mr. Dockery just two days preceding

the transaction. Mr. Dockery approached me on

this date that we were referring to, with the idea

of selling me, as manager of the furniture depart-

ment, a carload of sewing machines. At this time,

he again showed me evidence—correspondence, and

so forth, from agencies in New Mexico, Gallup and

Albuquerque, to the exact, and in various ways en-

deavored to induce me to buy this carload of sewing-

machines. I was not interested at that time. This

was on the 12th of August, the first occasion. After

he was unable to sell them to me, he asked if I ob-

jected if he would approach Mr. Babbitt—^Mr.

David Babbitt, who has passed on, with the idea of
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trying to sell him the sewing machines, and I re-

plied that if he could sell them to Mr. Babbitt I

had no objection as manager of the department.

Mr. CRABLE.—We object to all of this as hear-

say, conversations not in the presence of the prin-

cipal, and not admissable.

The COURT.—Objection is overruled. This is

all subject to proving agency. [87]

Mr. CRABLE.—I understand.

(The witness continues:) On the 13th day of

August, he did not make a definite proposal to me,

because I, at that time, as I told him on the previous

day, that I was not interested.

I know Felice Garcia, who was the stenographer

in my office at that time. Mr. Dockery dictated a

letter to her on the noon of the day of the 13th

of August. [88]

I am familiar with the signature of Mr. Dockery.

(Thereupon, two instruments were handed to the

witness.)

This is the signature of Mr. Dockery.

Thereupon, the letter from the New Home Sew-

ing Machine Company, by (signed) N. T. Dockery,

Sales Manager, Arizona and New Mexico, to Babbitt

Brothers Trading Company, Flagstaff, Arizona,

dated August 13th, 1928, was admitted in evidence,

as Defendant's Exhibit Number ^'A," and is in

words and figures as follows, to wit

:
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DEFENDANT'S EXHIBIT NUMBER ^^A."

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head)

New York, N. Y., August 13, 1928.

Babbitt Brothers Trading Company,

Flagstaff, Arizona,

Gentlemen

:

We propose to sell you a carload of sewing

machines on the following plan:

These sewing machines are to be sold to you on

a guarantee from us to sell same at retail and

furnish a salesman at all times or as long as you

have machines in stock to sell. This salesman, or

salesmen's, duties will be to sell sewing machines

retail for a commission of 20% on net sale of ma-

chine payable each Saturday night. Twenty (20%)

percent will be taken out of salesman's commission

to take care of reverts that might come back. This

salesman in addition to selling machines must take

care of all repairs on machines free of charge.

On monthly payment plan for retailing of sewing

machines on the console type was usually get $10.00

cash, $7.50 per month, [89] sometimes more.

This machine retails at $144.00. On the treader

and portable electric we get $5.00 cash and $5.00 per

month, no payments to exceed eighteen (18) months.

The salesman, or salesmen, that we send you are

strictly under your supervision. All sales made by

salesman, or salesmen, must be verified both by

credit department and local manager.



96 Babbitt Brothers Trading Company

We further agree to guarantee the sales of these

sewing machines within the period of one year or

extended time will be allowed without interest. The

payments on these sewing machines from your com-

pany to ours will be six, nine and twelve months

without interest.

This carload of sewing machines will come to you

and you pay the freight deducting same from first

payment that you make to the New Home Sewing

Machine Company.

Hoping that this will meet with your approval,

we are,

Yours very truly,

THE NEW HOME SEWING MACHINE
CO.

By (Signed) N. T. DOCKERY,
Sales Manager, Arizona and New Mexico.

PG.

(The witness continues:) I did not have any

part in any negotiations with reference to this

transaction following my testimony as to Mr. Dock-

ery dictating some instruments in my office on Au-

gust 13th. I next came in contact with Mr. Dockery

with reference to this transaction on the morning

following, to be exact, on the 14th of August, 1928.

Mr. Dockery, together with Mr. Moran, Credit

Manager of Babbitt Brothers Trading Company,

came into my office with an order for a carload of

sewing machines, and asked that I sign this order,

and with the order they had a written contract,

and after reading the contract over, Mr. Moran

made the statement [90] to me that they were
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fully—I have seen the letter, bearing date of August

14, 1928, before, and I have seen the order form,

bearing date 8-13-1928. I first saw the order form

in my office on the morning of August 14th. At

that time, the instrument that I have designated as

a letter, bore the signatures that they now bear,

^^N. T. Dockery" and ^^ J. R. Babbitt." After read-

ing this letter, with N. T. Dockery's signature and

the signature of J. R. Babbitt, and with the assur-

ance of Mr. Moran that they were fully protected

in the purchase of these sewing machines, I signed

the order, and Mr. Dockery signed it. The order

was in the customary form of an order book, origi-

nal, duplicate, and I do not remember whether

there was a triplicate. I made only one signature,

and Mr. Dockery made only one signature. After

the orders were signed by Mr. Dockery and myself,

they were removed from the order book, that is

the original and duplicate, I do not recall whether

there was a triplicate, as to what was done with

that, but the original order and the duplicate order

were removed from the book and attached by a

paper clip, such as I had on my desk at that time,

to the contract referred to here, just offered in

evidence. They were attached in my presence and

in the presence of Mr. Moran and Mr. Dockery.

Mr. WILSON.—Now, I offer in evidence the let-

ter of August 14th, asking that it be marked De-

fendant's Exhibit—^whatever you mark it, Mr.

Clerk.

Mr. CRABLE.—We object to that.
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The COURT.—On what ground?

Mr. CRABLE.—On the ground, your Honor, that

there is no evidence [91] to show any authority

on the part of Mr. Dockery to sign that instrument

on the part of the plaintiff. There is no evidence

to show that the plaintiff had any knowledge of

it at any time; for the further reason that there

appears in the document just testified to, dated

August 13, 1928, the limitation

—

The COURT.—This is August 14th?

Mr. CRABLE.—Yes, your Honor.

The COURT.—This is not the one you referred

to?

Mr. CRABLE.—I know it, but one of the reasons

of my objection is that in the written order of

August 13, 1928, which is pleaded in defense there

appears the words, '^It is understood that no con-

ditions agreed to by any salesman or agent and not

embodied herein will be in any way binding on the

New Home Sewing Machine Company, and it is

understood and agreed that the New Home Sewing

Machine Company shall not in any—shall not be

in any way liable under any separate or collateral

agreement between the undersigned and its sales-

men." We object to it further because it is not

the contract of this plaintiff. If any contract at

all, it is a separate and distinct contract between

Dockery and the defendant corporation.

Mr. WILSON.—For the purpose of enabling

your Honor to rule upon that, we admit that those

words are contained in the contract, and I purpose
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offering the contract following this. We say, that

being attached and made at the same time under

those circumstances that it contains a binding con-

tract on both of the parties, and we think we have

very respectable authorities on that point, [92]

even regardless of agency.

The COURT.—Objection is overruled, subject to

motion to strike.

Mr. CRABLE.—Yes.
The COURT.—And it is admitted as Defendant's

Mr. CRABLE.—^We have not been noting excep-

tions in view of your Honor's—^but we do except.

We except to the ruling —
The COURT.—You had better protect yourself.

Mr. CRABLE.—I think I have covered it all.

Thereupon, letter from the New Home Sewing

Machine Company, by (signed) N. T. Dockery,

Sales Manager, Arizona and New Mexico, dated

August 14th, 1928, was admitted in evidence as

Defendant's Exhibit Number ^^B," and is in words

and figures as follows

:

DEFENDANT'S EXHIBIT NUMBER ^^B."

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.) [93]

New York, N. Y., August 14, 1928.

Babbitt Brothers Trading Company,

Flagstaff, Arizona.

Gentlemen

:

We respectfully submit the following proposal:
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That we sell to you a carload of New Home Sew-

ing Machines on a guarantee from us to sell same

at retail, and that we will furnish a salesman, or

salesmen at all times or as long as you may have

machines in stock to sell.

The duty of these salesmen will be to sell sewing

machines at retail, their remuneration to be com-

mission of 20% on the net sale of each machine, to

be payable Saturday night of each week on sales

made and accepted up to and including Friday

night previous.

There will be a deduction of 20% from the sales-

men's commission hereinabove mentioned, to take

care of reverts, and it is to be understood that all old

machines taken in trade belong to the salesmen.

Their duties also require of them the collection

of all delinquent accounts and the repairing of all

machines, free of charge.

Our monthly payment plan for the retailing of

all machines of the Console type is usually $10.00

cash, $7.50 per month, oftimes more. This machine

retails for a minimum price of $144.00 On the

treadle and portable electric which retail at a

minimum price of $95.00, we usually get $5.00 cash

and $5.00 per month. However, in no instance are

the payments to extend beyond eighteen months

from date of sale.

It is to be understood that the salesmen herein-

above mentioned are to be strictly under your su-

pervision, and all sales made by them are to be
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accepted by your Credit Department [94] and

verified by your local manager.

We further agree to guarantee the sale of these

sewing machines within a period of twelve months

from date of arrival, payments to be made us on

a basis of six, nine and twelve months from date of

arrival, without interest, provided, however, that

all machines not sold at the end of the twelve

months period will be taken off your hands by our

Company, and that cash refund will be made to

you.

This car of sewing machines will go to you freight

collect, you to deduct the freight from the first pay-

ment made.

If this proposal meets with your approval kindly

indicate in the space provided below.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY.

By (Signed) N. T. DOCKERY,
Sales Manager, Arizona and New Mexico.

ACCEPTED

:

BABBITT BROTHERS TRADING COMPANY,
By (Signed) J. R. BABBITT.

Thereupon, the instrument bearing date 8-13-

1928, signed ^^O. B. Custus; Salesman, N. T. Dock-

ery," was admitted in evidence, as Defendant's

Exhibit Number ^^C," and is in words and figures as

follows, to wit:
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DEFENDANT'S EXHIBIT NUMBER "C'

THE NEW HOME SEWING MACHINE COM-
PANY.

Duplicate.

432 Fourth Avenue—New York, N. Y. [95]

Date 8/13-28.

Charge to Babbitt Bros. Trading Co.

Town: Flagstaff. County: . State: Ariz.

Ship to Babbitt Bros. Trading Co.

Town: Flagstaff. County: . State: Ariz.

All shipments F.O.B. Shipping point.
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CLIMAX ELECTRIC MACHINES.
(In pencil:)

T400M Portable, Wal. Friction

drive and light $35.75

New Home Midget—Terms Net

—

No discount No charge

(In pencil)

KIOOM No charge to be given

away (in pencil) ^7.50

GREYHOUND ELECTRICS.
Belt drive and light.

Dealers

Quantity Price Amount
No. 30 Portable, Wal $48 . 00

D300M Portable G. O., Wal 45.50

R800M Portable G. O., Wal 39.90

D5370 Console, Wal. (Electric) . . 58.50

R5370 Console, Wal. (Electric) . . 56.50

R4340 Console, Wal 61.50

D4122 Console, Wal 66 . 00

D4340 Console, Wal 63.50

RUBY FAMILY MACHINES.
Foot power or treadle types.

R4384-4 Dr. H.L.G.O, Wal 26.50

R5370 Console, Wal. (Treadle)'. 41.50

Terms: Net 60 days, 2% cash discount in 30 days
from date of Invoice F.O.B. shipping point.

Terms: 6-9-12 months without interest. (In pen-
cil.) Ship at once (In pencil.) (In pencil.)

Specify advertising matter to be shipped in this

space
:
Ship advertising matter enough for 5 stores
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including mats for newspaper adv. also, window

signs and folders for mail. (In pencil.)

Order No. : Date entered :

Date shipped : Invoice No. :

Salesman : Warehouse :

[97]

(Exhibit No. ^^C."—Cont'd.)

The undersigned agrees that the New Home Sew-

ing Machines above described and all the New Home

Sewing Machines purchased hereafter will be sold

only at retail and will not be sold below the estab-

lished retail prices, unless allowance is made for

old machines, or discount made for cash. It is un-

derstood that no conditions agreed to by any sales-

man or agent and not embodied herein will be in any

way binding on the New Home Sewing Machine

Company, and it is understood and agreed that the

New Home Sewing Machine Company shall not be

in any way liable under any separate or collateral

agreement made between the undersigned and its

salesman.

(Signed) : O. B. CUSTIS. (In pencil.)

Salesman: NICK T. DOCKEEY. (In pencil.)

(The witness continues:) To each of these copies

of the order form, Exhibit ^^C," was appended a

copy of the letter, Exhibit ^^B.''

By Mr. CRABLE.—My attention has been directed

to the fact that this is not a carbon copy ; that there

appear written other than through carbon certain

figures—we object to it.
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Mr. WILSON.—We object to Mr. Crable—we

would be glad to compare with yourself on that. It

may be something that is entirely immaterial. If

there are any immaterial figures in that, we will

stipulate with you.

Mr. CRABLE.—That is all right. Then we do

stipulate.

Mr. WILSON.—If there are any figures than

—

The COURT.—Then, there is no objection at this

time; is that correct *? [98]

Mr. CRABLE.—Except this. That it is no de-

fense to plaintiff's cause of action at all, which is

a suit upon trade acceptances or^

—

The COURT.—Objection overruled.

Mr. CRABLE.—Exception.
(The witness continues:) The duplicate copy of

the order was checked in my office, together with a

contract attached, and of course the original was

taken by Mr. Dockery. There was nothing material

happened until the carload of sewing machines came

in. That was about September. I do not recall

the date. Some time in September. I would say

the early part of September. I assisted in checking

the machines against the order and storing them

awaiting for Mr. Dockery and the salesmen to come

in to put on the campaign. Following the arrival

of the machines, we waited a considerable length of

time for Mr. Dockery and the salesmen that were

called for in the contract to arrive to put on the sales

campaign.

Thereupon, letter from Babbitt Brothers Trading

Company, signed 0. B. Custis, Manager of the
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Furniture Department, to the New Home Sewing

Machine Company, dated September 6, 1928, was

received in evidence, marked Defendant's Exhibit

Number ^^D," and is in words and figures as follows

:

DEFENDANT'S EXHIBIT NUMBER **D.''

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.) [99]

(Exhibit No. '^D"—Continued.)

Flagstaff, Arizona, September 6, 1928.

New Home Sewing Machine Co.,

432 Fourth Avenue,

New York, N. Y.

(Initialed)

Gentlemen: NBN (?)

On August 13th, we gave your representative, Mr.

Dockery, an order for a car of sewing machines. At

this writing we have neither received a confirmation

or any advice as to when these will be shipped.

As Flagstaff is strictly a summer town, we feel

it would be of mutual advantage to have these ma-

chines start rolling at the earliest possible date.

Yours very truly,

BABBITT BROTHERS TRADINO CO.

(Signed) 0. B. CUSTIS,
Manager Furniture Department.

O. B. CUSTIS.
FG.

—

(Rubber stamp)

Hendricks ) Received

wired answer ) (In pencil) Sep. 12, 1928.

Shipped 9/11/28) Ans.

(The witness continues:) I know the signature on
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the letter Mr. Wilson hands me, addressed ''Dear

Custis" and signed ''Nick/' which does not bear a

date. It is Mr. Dockery's signature, the gentleman

about whom I have testified in this case.

Thereupon, the letter addressed "Dear Custis"

and signed "Nick" was received in evidence, marked

Defendant's [100] Exhibit Number "E," and is

in words and figures as follows

:

DEPENDANT'S EXHIBIT No. "E."

THE NEW HOME SEWING MACHINE CO.

(Letter-head.)

Rockford, 111. •

Dear Custis:

This will introduce Mr. Harwall (?) who will be

regular attached to your firm, please see that he

gets fixed and started. Any favors shown him will

be appreciated by me. Will see you last of week.

NICK.

Mr. WILSON.—May we have a letter, Mr. Crable,

of Mr. Custis to the New Home Sewing Machine

Company of date October 22d ?

Mr. CRABLE.—That is the only letter mentioned

in your notice that we have not got.

Mr. WILSON.—Then, you may look at this first,

and I will ask Mr. Custis about that letter.

(Handing instrument to Mr. Crable.)

Mr. CRABLE.—We never received that.

Mr. WILSON.—Do you waive the objection as to

it not being the original, and then, of course, object

to it from any other standpoint, Mr. Crable?
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Mr. CRABLE.—No, we don't waive any objec-

tion. We object to it on [101] the ground we

never received that.

Mr. WILSON.—May the record show, Mr. Crable,

that we served you a notice for the production of the

original, of this letter, and that you were unable to

produce it?

Mr. CRABLE.—Yes.
(By Mr. WILSON.)
Q. Now, Mr. Custis, I will ask you to look at a

copy of a letter I hand you, addressed to New Home
Sewing Machine Company under date of October

22d, and state as to whether or not you wrote such a

letter, and as to whether or not you signed it ?

A. I wrote it and signed it.

Q. Is that a true copy of the letter that you did

write and sign, and that you sent to the New Home
Sewing Machine Company at that address given?

(Inaudible answer.)

Mr. WILSON.—We offer this in evidence.

The COURT.—It may be received.

(By the COURT.)
Q. You mailed it to the New Home

—

A. I mailed it to the New Home.
Mr. WILSON.—I ask that it be marked defend-

ant's exhibit.

Mr. CRABLE.—Same objection as heretofore.

The COURT.—October 22, 1928. What is the due
date of those acceptances? [102]

Mr. WILSON.—Those preceded that some time
in September, I think, your Honor.
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Mr. CRABLE.—September, some time, your

Honor. September 18, '28.

Mr. WILSON.—They are accepted October 9th.

Thereupon, copy of letter from ^^Manager of Fur-

niture Department '^ to New Home Sewing Machine

Company, dated October 22, 1928, was received in

evidence, marked Defendant's Exhibit Number ''P,"

and is in words and figures as follows

:

DEPENDANT'S EXHIBIT NUMBER ^^P."

Plagstaff, Arizona, October 22, 1928.

The New Home Sewing Machine Co.,

1902 Eleventh Street,

Rockford, Illinois.

ATT: SALES MANAGER.
Grentlemen

:

On September 18th you billed us for a car of sew-

ing machines. Before making this purchase it was

very definitely understood as to the method to be

used in the sale of these machines. This was in-

cluded in contract signed by your representative.

One of the clauses of this contract was to the ef-

fect that we were to have a salesman, or salesmen,

at all times to canvass the various towns in which

we are located. Since the arrival of the care there

have been on the job two different men. The total

time of these two men devoted to selling the machines

does not amount to over six days. At the present

time we have no one working on this job. Your Mr.

Dockery was here for [103] several days but left

last Saturday, a week ago, stating that he would
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be back on the following Monday. At this writing

we have neither seen nor heard anjrthing from him.

In fact we have not the slightest idea as to where

he could be reached.

We want to say to you very frankly that this is

not in accordance with our agreement nor did we

anticipate any such state of affairs. We want to

further say that unless we get some definite action

in the sale of these machines within the next ten

days, we will feel compelled to return to you the

entire shipment. We do not like to take this stand.

However, as previously stated, we entered into this

agreement with a definite plan. We have endeav-

ored to fulfill our end of the contract and are going

to expect the New Home Sewing Machine Com-

pany to do likewise; otherwise we do not care to

take up our time and warehouse space with the

transaction. We shall expect to hear from you on

receipt of this letter as to what your intentions are

relative to sale of these machines.

Yours very truly.

Manager Furniture Department.

O. B. CUSTIS.

FG.

(The witness continues:) A campaign was put on

for the sale of sewing machines. The defendant

never employed any agents for the sale of these

machines after their arrival. Babbitt Brothers did

not employ any agents. There were a number of

agents that worked on the campaign for the sale
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of these machines that came at different times. I

should say four or five. When they came, Dockery

was there supervising. He was not in Flagstaff at

all times when these agents were there. I do not

know through whose orders the agents happened

to come. The letter that was offered in evidence

[104] was the first proof I had that Dockery was

sending agents. No agents came from any source

other than those that were sent by Dockery or rep-

resented themselves to be sent by him. They

worked upon the sales of these machines for ap-

proximately two months. When they quit their

campaign I made an effort to have them continue

on, but they did not. These men that were work-

ing in the campaign for the sale of the machines

went out and serviced the machines while they were

there on this sales campaign and selling machines.

They were selling new machines, and the purchaser

on a couple of the cases had some difficulty in ad-

justing them, and, in one case, it broke, I think,

and these men went out and made the necessary

adjustments and repairs. It was the early or mid-

dle part of December that the men that were work-

ing on those sales left Flagstaff, as I recall the

date, to the best of my knowledge, it was the mid-

dle or early part of December, 1928.

Cross-examination.

By Mr. CRABLE.—I saw Mr. Dockery approxi-

mately six weeks before the transaction of August

13th. That was the first time I ever saw him. I
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had no transactions with him prior to that date.

None whatever. He was a perfect stranger to me.

That is my signature and Mr. Nick T. Dockery's

signature on the instrument which you show me.

Thereupon, order signed ^'O. B. Custis" and

^'Nick T. Dockery, Jno. T. Docker, Salesman,"

dated 5-25, was admitted in evidence as Plaintiff's

Exhibit Number 2, and is in words and figures as

follows

:

PLAINTIFF'S EXHIBIT NUMBER 2. [105]

THE NEW HOME SEWING MACHINE COM-
PANY.

432 Fourth Avenue—New York, N. Y.

Original.

Date 5/25.

Charge to Babbitt Bros. Trading Co.

Town: Flagstaff. County: Coconino. State: Ariz.

Ship to Babbitt Bros. Trading Co.

Town: Flagstaff. County: Coconino. State: Ariz.

All shipments F. O. B. shipping point.

NEW HOME FAMILY MACHINES.

Foot power or treadle types.

Dealers

Quantity. Price. Amount.

AB4154-4 Dr. A. L. G. O., Wal.

Long bobbin $43.00

AB4156-6 Dr. A. L. G. O., Wal.

Long bobbin 46 . 00
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AB5370 (Console) H. L. Wal.

(Treadle) Long bobbin 47.50

AB4208 (Cabinet) A. L. G. O. Wal.

Long bobbin 57 . 00

K415404 Dr. A. L. G. O. Wal. Round
Bobbin 45 . 00

K4156-6 Dr. A. L. G. O. Wal.

Eound Bobbin 48.00

K5370 (Console) H. L. Wal.

(Treadle) Round Bobbin 49.50

K4208 (Cabinet) A. L. G. O. Wal.

Round Bobbin 59.00

NEW HOME FAMILY ELECTRICS.

Belt drive and light.

1 ABIOOM (Portable) G. O. Wal.

Long Bobbin 48 . 50

3 AB4122 (Console) Wal. Long

Bobbin . 68.50

AB5360 (Console) Wal. Long

Bobbin 80.00

AB5350 (Console) Wal. Long

Bobbin 86.00

AB5370 (Console) Wal. (Elec-

tric) Long Bobbin 61 . 00

2 KIOOM (Portable) G. O. Wal.

Round Bobbin 50.50

4 K4122 (Console) Wal. Round
Bobbin 70.50

K6360 (Console) Wal. Round
Bobbin 82.00

[106]
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K5350 (Console) Wal. Round

Bobbin 88.00

K5370 (Console) Wal. (Electric)

Eound Bobbin 63.00

CLIMAX ELECTRIC MACHINES.

T400M Portable, Wal. Friction

Drive and Light 35 . 75

New Home Midget—Terms Net

—

No discount 7 . 50

GREYHOUND ELECTRICS.

Belt drive and light.

Dealers
Quantity. Price. Amount.

No. 30 Portable, Wal 48.00

D300M Portable, G. O. Wal 45.50

R800M Portable, G. O. Wal 39.90

D5370 Console, Wal. (Electric) ... 58.50

R5370 Console, Wal. (Electric) ... 56.50

R4340 Console, Wal 61.50

D4122 Console, Wal 66.00

D4340 Console, Wal 63.50

EUBY FAMILY MACHINES.

Foot power and treadle types.

R4384 dr. H. L. G. O. Wal 26.50

R5370 Console, Wal. (Treadle)... 41.50

Terms: Net 60 days, 2% cash Discount in 30 days

from date of Invoice F. O. B. shipping point.

Dating July 1st, 1928.
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Specify advertising matter to be shipped in this

space

:

Order No Date entered :

Date Shipped : At once. Invoice No. :

Salesman : Warehouse :

The undersigned agrees that the New Home Sew-

ing Machines above described and all the New
Home Sewing Machines [107] purchased here-

after will be sold only at retail and will not be sold

below the established retail prices, unless allowance

is made for old machine, or discount made for cash.

It is understood that no conditions agreed to by

any salesman or agent and not embodied herein

will be in anyway binding on the New Home Sew-

ing Machine Company, and it is understood and

agreed that the New Home Sewing Machine Com-

pany shall not be in any way liable under any

separate or collateral agreement made between the

undersigned and its salesman.

Signed: O. B. CUSTIS.
Salesman: N. T. DOCKERY.

JNO. T. DOCKERY.

(The witness continues:) There were no strings

attached to that order, Plaintiff's Exhibit 2. The
date of that order is the date I referred to as the

first meeting with Mr. Dockery. I stated it was

approximately six weeks before August, but any-

way, that was my first meeting with Mr. Dockery.

At that time, there was no supplemental agreement,

other than a confirmation of that order had to go

through the Purchasing Department, which it did.
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I knew at the time that I was dealing with an ordi-

nary salesman. I presume I knew the order had

to go into the plaintiff Company for approval, and

I also knew it had to be confirmed by our company,

Babbitt Brothers Trading Company. The order

(Dockery)

was given to Doherty, subject to our confirmation,

as all orders are given.

The date of the shipment will cover the subject

of confirmation on the order, as it was to be sent

July 1st, 1928, and there was ample time between

May 25th and July 1st for confirmation or cancella-

tion of this order. So I gave the order, subject to

shipment July 1st. I read the order. I endeavor

to read every instrument before I sign it. I always

try to. It is [108] my custom. I cannot recall

any instrument in particular that I ever signed

that I did not read. This is the original order that

I handed to Mr. Dockery on August 13th, '28, to-

gether with the contract which was signed by an

officer of each company—an authorized agent of

each company. This was handed to Mr. Dockery

by me on August 13, 1928, with the contract it was

on.

Thereupon, the purported order, signed ^'O. B.

Custis,'' ^^Nick T. Doherty," dated ^' 8/13/28," was

received in evidence, as Plaintiff's Exhibit Number

3, and is in words and figures as follows, to wit

:
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PLAINTIFF'S EXHIBIT NUMBER 3.

NEW HOME SEWING MACHINE COMPANY.
432 Fourth Avenue—New York, N. Y.

Original.

Date 8/13/28.

Charge to Babbitt Bros. Trading Co.

Town: Flagstaff. County: . State: Ariz.

Ship to Babbitt Bros. Trading Co.

Town: Flagstaff. County: . State: Ariz.

All shipments F. O. B. shipping point.
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CLIMAX ELECTRIC MACHINES.

T400M Portable, Wal. Friction

Drive and Light 35 . 75

3 New Home Midget—Terms

Net—No discount ?^ (In

pencil) No Charge

4 KIOOM No charge, to be given away. (In

pencil)

GREYHOUND ELECTRICS.
Belt drive and light.

Dealers

Quantity Price. Amount.

No. 30 Portable, Wal
D300M Portable, G. O., Wal. . .

.

K800M Portable, G. O., Wal. . .

.

D5370 (Console) Wal. (Electric)

R5370 (Console) Wal. (Electric)

R4340 (Console) Wal. (Electric)

D4122 (Console) Wal. (Electric)

D4340 (Console) Wal. (Electric)

$48.00

45.50

39.90

58.50

56.50

61.50

66.00

63.50

KUBY FAMILY MACHINES.
Foot power or treadle types.

R4384-4 dr. H. L. G. O., Wal 26.50

R5370 Console, Wal. (Treadle) ... 41.50

[110]

(Exhibit No. 3—Continued.)

Terms: Net 60 days, 2% Cash Discount in 30 days

from date of Invoice F. O. B. shipping point.
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Terms 6-9-12 months without interest (circled in

red pencil).

Ship at once. (In pencil)

Specify advertising matter to be shipped in this

(In pencil)

space: Ship advertising matter enough for 5

stores including mats for newspaper adv., also

window signs and folders for mail. (In pen-

cil.)

Order No. . Dated entered : 8/20.

Date shipped: 18660. Invoice No.: 9/11.

Salesman: Dockery. Warehouse: Orange.

The undersigned agrees that the New Home Sew-

ing Machines above described and all the New
Home Sewing Machines purchased hereafter will

be sold only at retail and will not be sold below the

established retail prices, unless allowance is made

for old machine, or discount made for cash. It is

understood that no conditions agreed to by any

salesman or agent and not embodied herein will be

in anyway binding on the New Home Sewing Ma-

chine Company, and it is understood and agreed

that the New Home Sewing Machine Company
shall not be in any way liable under any separate

or collateral agreement made between the under-

signed and its salesman.

Signed: O. B. CUSTIS.
Salesman: NICK T. DOCKERY.

(The witness continues:) I observe that the ex-

hibit just offered is dated August 13th. I did not

notice that it was dated August 13th at the time I
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signed it. I had occasion to refer to that order

again in writing to the company. When I wrote

the company, on September 6th, I referred to our

order of August 13th, instead of August 14th, be-

cause of the fact that the order was attached on

[111] top of the contract and naturally I would

pick up the date of the order before I would see

accompanying contract. We gave an order for a

car of sewing machines on August 13th. I did not

personally give the order. I referred to the order

instead of the contract because it is natural to

refer to an order for shipments of merchandise. I

referred to the order, as the order was naturally the

thing that they would check in their files. We
wanted action on this.

I cannot recall the signature that appeared upon

the card that Mr. Dockery presented. The custom

at that time was to dictate a letter to the stenogra-

pher. The stenographer returned it to the writer

for signature, and mailing, accompanied by an

envelope with a stamp on it, and the writer put it

in the mail. I did not leave the office inmiediately

and run over to the postoffice with it. The letter

that Mr. Crable is referring to was put into the mail

receptacle, and it is collected a number of times a

day by the office boy and taken over to the post-

office. I am referring to my letter of October 22d.

About the middle or early part of December, to

the best of my knowledge, the retail men stopped

working at Flagstaff. They worked for Babbitt

Brothers also at their other store in Winslow. I
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had no jurisdiction over their working at Winslow.

They were paid by Babbitt Brothers, in accordance

with the contents of the contract. They were paid

by Babbitt Brothers following out the details of

the contract. I did not make the payments myself,

and I could not answer how much Babbitt Brothers

paid all together. I do not know how many ma-

chines were sold. It would only be a guess if I

estimated. I cannot tell you, because it has been

too long ago, and I am no longer with them.

I have been in the mercantile business practi-

cally all of my life. I have had occasion to deal many
times with [112] solicitors. I know that sales-

men, drummers and the like have no more authority

than to obtain orders, and that was the reason for

my asking for credentials in the first place from

Mr. Dockery. The card warranted me to sign the

contract of May 25th, which was submitted. The

card, with the contract attached to the order, war-

ranted me in signing the contract of August 14th.

I had no occasion to meet Mr. Dockery between

May and August. He showed me his authority on

or about May 25th when the order was placed for

four or five sewing machines. The contract that

I signed on August 14th was covering the purchase

that I personally did not make. I signed the order

as manager of the department. The order was al-

ready confirmed, as far as Babbitt Brothers was

concerned, by an additional contract. I did not

know that the order dated August 13th had to go

into the New Home Sewing Machine Company for
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confirmation. There was no confirmation required

on that. The order of May had to go in in order

to ship the merchandise. The order of August had

to go to the manufacturer likewise, in order for

them to ship the merchandise. I did not write in

and obtain confirmation of the Sewing Machine

Company on the contract of August 14th, as we did

not have to do it on the order of May 25th, and I

saw no reason for doing it on August 14th. The

fact that they later shipped the merchandise was

naturally a confirmation. We had no money invested

till the merchandise was shipped. The fact that

the New Home Sewing Machine Company shipped

Mr. Dockery's order of May 25th would lead us to

believe at least that there was no confirmation

needed on the order of August 14th, of the same

form. We were not enough interested at the time

to obtain confirmation of the order of August 14th,

if the New Home Sewing Machine Company wanted

to accept the order and ship the merchandise it was

satisfactory to us. If they did not, we were not

enough interested to beg them to do it. It was not

a matter of [113] indifference to me whether

Dockery had authority or not, to enter into the

contract of August 14th. I assumed that he had

this authority from the order of May 25th. The

fact that the order and contract were supposedly

sent in together it was an admission so far as we

were concerned on the part of the New Home Sew-

ing Machine Company that they did confirm this

order. Of course we did not take the order there
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personally, and we had no way of knowing whether

they received it or not. There were not two con-

tracts for the one shipment, to our knowledge.

There was only one contract. There was not suffi-

cient space to itemize it as it was necessary in the

one order. The contract was typewritten, but the

order was not. Perhaps the order could have been

typewritten in the contract. We did not do it, be-

cause there was considerable descriptive matter that

it would not be practicable to do that. About ten

entries possibly could have been omitted in our

order, but it was not customary to do that. To my
knowledge, that is the only reason why the order

was not typewritten in the contract.

Redirect Examination.

By Mr. WILSON.—I was not present when this

order was filled out, but I would testify that that is

Mr. Dockery's penmanship or handwriting. At any

rate, I did not fill out the order. The order blank

that bears date August 13th was signed on the

morning of August 14th, and attached to the con-

tract.

I know the signature on the letter dated May
25th, 1928, addressed to the New Home Sewing Ma-

chine Company, signed Babbitt Brothers Trading

Company, by G. Boenitsch. It is G. Boenitsch's

signature. He was at that time in the purchasing

department of Babbitt Brothers Trading Com-

pany.

Thereupon, the letter signed ^^G. A. Boenitsch,"
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to [114] the ^^New Home Sewing Machine Com-

pany," dated May 28th, 1928, was admitted in evi-

dence as Defendant's Exhibit Number '^Gr," and is

in words and figures as follows, to wit

:

DEFENDANT'S EXHIBIT NUMBER ^^G."

BABBITT BROTHERS TRADING COMPANY.
(Letter-head)

Flagstaff, Arizona, May 28, 1928.

The New Home Sewing Machine Company,

432 Fourth Avenue, (In pencil)

New York, N. Y. Custis—

Have you this order

NRS
Gentlemen

:

Kindly cancel the order given your representative

by our Furniture Department for ten (10) electric

sewing machines, as we are not inclined to approve

same.

Very truly yours,

BABBITT BROTHERS TRADING CO.

By (Signed) G. A. BOENITSCH.
G. A. Boenitsch.

rcb

11 shipped 5/31 (In pencil.)

Thereupon, letter dated June 5th, 1928, to '^Bab-

bitt Bros. Trading Company," from the ''Sales De-

partment of the New Home Sewing Machine Com-

pany,'' was admitted in evidence as Defendant's

Exhibit Number ''H," and is in words and figures

as follows, to wit:
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DEFENDANT'S EXHIBIT NUMBER ^^H."

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head) [115]

(Exhibit No. ^^H'^—Continued.)

New York, N. Y., June 5th, 1928.

Messrs. Babbitt Brothers,

Flagstaff, Arizona.

Gentlemen:

We are sorry indeed to find upon receipt of your

letter of May 28th, which did not reach us until

the afternoon of Friday, June 1st, that four of the

machines were shipped on May 31st, so that we were

unable to stop that shipment.

We, therefore, ask that you would take in these

four machines when they arrive, and in the mean-

time, we are taking the matter with our Mr. J.

Dockery who will doubtless arrange to call and

see you.

We hope that after going over the proposition in

detail, that you will have decided to let the machines

go forward to complete the ten machine contract.

Yours very truly,

(Signed) M. F. WIDERGREN,
Sales Department.

MFW:EE.
Mr. WILSON.—Mr. Crable, may we ask for letter

of July 28th, from Babbitt Brothers Trading Com-

pany to New Home Sewing Machine Company

—

July 23d. I beg pardon.

Mr. CRABLE.—No, I have a thought with ref-
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(Testimony of O. B. Custis.)

erence to these letters. I think they are quite ma-

terial, those that passed back and forth in reference

to the transaction. Now, we have no objection to

putting them all together in order, yours and ours,

and offering them. [116]

Mr. WILSON.—I think that would save a lot of

time, and then, any objections could be made, I

think, to their materiality.

Mr. CRABLE.—Yes.
Mr. WILSON.—And I think that would save a

great deal of time, and I am very agreeable to it,

your Honor.

The COURT.—Very well.

Mr. CRABLE.—Mr. Wilson may offer them and

I will object they are irrelevant and immaterial.

And during the noon hour we may get together

—

The COURT.—Yes, do that.

Mr. WILSON.—For the purpose of the record,

we may include this one later or include it in the

rest.

Mr. CRABLE.—I don't care.

Mr. WILSON.—Included in the rest. I think

we may take the file and read them off. Let me see

if there is anything more to ask this witness. I

think nothing more.

Redirect Examination.

By Mr. CRABLE.—It is not a fact that I con-

cluded the sale of the machines or the purchase of

the machines on my order dated August 13th, 1928,

with Mr. Dockery on August 13th.
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TESTIMONY OF P. J. MORAN, ON BEHALF
OF DEFENDANT. [117]

P. J. MORAN was called on behalf of the de-

fendant, and having been heretofore duly sworn,

testified as follows

:

Direct Examination.

By Mr. WILSON.—My name is P. J. Moran. I

am credit manager for Babbitt Brothers Trading-

Company and occupied that position during the

month of August, 1928, and during the year 1928.

I know N. T. Dockery, also known as Nick Dockery.

I made an effort in the early part of 1929 to locate

Mr. Dockery and to procure from him certain data

with relation to the contracts involved in this case,

and with reference to his agency. I had informa-

tion as to his address, through his connection with

the White Sewing Machine Company. They gave

me his address as Corpus Christi, Texas. I wired

him—first I sent him a telegram in care of the

White Sewing Machine Company, I think, at Cleve-

land, and they wired him or forwarded that wire to

him at El Paso, and I got in touch with him at El

Paso—received a telegram from him there. I fol-

lowed up with considerable correspondence after

that with him and others to try to locate him, and

to get further information.

I did not receive a wire from him, other than

the one that I have mentioned, or any communi-

cation from him other than the one that I have
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(Testimony of P. J. Moran.)

mentioned. For several months I followed up

and tried to get him and to get word from

him. The telegram bearing date January 18, 1929,

and signed N. T. Dockery, is the one that I

received from him that I referred to. I have

never received anything but this as to his where-

abouts, and have never heard from him. I wrote

to him immediately to get word from him, and

from that time to this I have not seen Mr. Dockery.

I endeavored in every way I could to get in touch

with him and to communicate with him. The tele-

gram is the only word that I ever had from him.

He did not offer to give me the credentials that he

[118] had at the time the contract was entered

into, nor did he give me the credentials. As close

as I can recall, I saw Mr. Dockery pertaining to the

transaction involved in this case on the morning of

August 13, 1928. He did not make any proposal

directly to me. With Mr. Custis, Mr. Dockery

came in my office on the morning of August 13, 1928,

to get my reaction as to the handling by Babbitt

Brothers Trading Company of a car of New Home
Sewing Machines. I heard their statement, and I

told them at that time that I was—personally

was very much opposed to handling them at all under

any conditions. First of all, because we were not

equipped with an organization to handle a car of

machines or anything of that nature; further, that

we had had in years past some very unusual ex-

periences with sewing machines, and we were not

desirous of entering into any such agreement at
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that time. I did not have any further talk with him

at that time.

I next saw Mr. Dockery when I was requested by

Mr. David Babbitt to attend a conference in the

afternoon of that same day, late in the afternoon.

The conference was held in Mr. Watson's office, in

our same building. At that time, the matter in-

volving this contract was discussed very fully. I

saw the instrument marked Defendant's Exhibit

Number ^*A," in the meeting in Mr. Watson's office

on that day. It was presented by Mr. Dockery.

The proposal contained in Defendant's Exhibit

'^A" was not acceptable to the members of our

organization without clarification. At that time,

the memorandum presented by Mr. Dockery, dated

August 13th, was fully discussed and we were not

agreeable to handling the car of sewing machines

unless they could be handled without any obliga-

tion on our part ; in other words, unless they would

be handled virtually by us as a consignment. They

were to do all of the work and use our name merely

in the distribution of the machines. That meeting

lasted until I think after six o'clock, [119] and

the very first thing the next morning a redraft was

made of that proposition, embodying the clarifying

points that I have brought out.

The COURT.—Let me see Plaintiff's Exhibit 1,

please. I wish to ask this witness a question at this

point.

Mr. WILSON.—Yes, your Honor.

By the COURT.—Q. With reference to the ac-
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(Testimony of P. J. Moran.)

ceptance of this trade acceptance, who was the

officer—the agent of the company that accepted

that?

A. It was the Secretary.

Q. What was his name?

A. Ray Babbitt—R. G. Babbitt.

Q. And that was on the

—

A. October 9th, I think it was.

(Mr. WILSON.)
(The witness continues:) The instrument I re-

ferred to that was prepared the morning of August

14th is Defendant's Exhibit ^^B." I first saw De-

fendant's Exhibit ^^C" on the morning of August

14th in my office, at the time this contract or supple-

ment to contract was signed by Mr. Dockery and

Mr. J. R. Babbitt. It was signed in Mr. Custis'

office in the furniture department. After these

instruments were signed. Defendant's Exhibit *'C"

was handed, in book form, with the carbons inserted,

to Mr. Custis for his signature, after he had had

this contract. Exhibit Number ^^B," executed by Mr.

Dockery and Mr. Babbitt, and told Mr. Ctistis it

was agreeable to us that he sign. And Mr. Custis,

after reading the supplemental agreement, signed

the order blank, after which it was [120] signed

by Mr, Dockery. As I recall it, there were three

copies of the instrument marked Defendant's Ex-

hibit '^B" and Defendant's Exhibit ^^C." After

they were signed and detached, Mr. Custis took them

and clipped them together, retaining this set for

his files. Mr. Dockery retained the other copies.
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The other set, I think consisted of the original and

I think the triplicate, and duplicates of this sup-

plementary agreement of August 14th, Defendant's

Exhibit ^^B."

There was some correspondence relative to these

acceptances before they were signed, between me
and the New Home Sewing Machine Company.

There were salesmen used for the sales campaign of

these machines. They were furnished and supplied

by Mr. Dockery. None of them were employed in-

dependently by Babbitt Brothers Trading Company

or anyone in its behalf. As close as I can recall,

these salesmen continued the sales of the machines

until around the latter part of November or the

early part of December, 1928. When they ceased

the sales operations, we reported the matter to the

Rockford office of the New Home Sewing Machine

Company. That was the office that we had had our

business and previous correspondence with. There

is plenty of correspondence pertaining to that phase

of it. When the salesmen discontinued their cam-

paign for the sale of these machines, we did nothing

other than insist that the New Home Sewing Ma-

chine Company carry out the terms of the contract,

and that was either to keep the salesmen there or

take the machines back. That is covered by the

correspondence in this case.

I think we have fulfilled our part of the contract,

which is made up of the two instruments marked

Defendant's Exhibits ^'B" and ^'C," in every re-
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spect. I do not know of any respect whatsoever

that we have failed to fulfill.

In March, 1929, I advised the company that we

were [121] holding the machines subject to their

order, and that we were going to charge for that if

they did not get them. That is covered by the cor-

respondence, and the amounts of those charges are

later set up by correspondence.

After the salesmen ceased their operations, we

were not able, consistent with the conduct of our

business—the line of business that we are in, to

handle these machines and dispose of them. We
had some printing done in connection with this sales

campaign. We had 2,000 sewing machine contracts

made by the Coconino Sun, at a cost of $13.50, billed

to us on September 30, 1928. They were paid by

our Company. The freight upon these shipments

was paid by Babbitt Brothers Trading Company.

The amount of the freight was |559.90.

We have been taxed and have paid the taxes on

these machines. The amount for the year 1929 was

$345.80, and approximately the same amount was

paid for the year 1930. The tax rate was about the

same. These were not taxed separately, but were

included in our blanket assessment for all of our

merchandise, and I apportioned it according to

valuation. The tax receipts for the year 1930, of

Babbitt Brothers Trading Company, represent and

include the sewing machines involved in this case.

We computed the valuation upon these sewing ma-

chines based upon the tax rate in Coconino County
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and in Flagstaff. The amount of taxes paid on the

machines for the year 1929, based on the tax rate,

of 46908, was $328.35, and for 1930 it was $345.84.

We have paid fire insurance on those machines,

amounting to $228.75, which is also based pro rata

on our general insurance. We have been called

upon to pay $48.38 for repairs on the machines by

reason of the failure of others to do it.

We have thought that a reasonable storage charge

of 50 cents a machine per month was not out of

order. We based our [122] storage charge on

121 machines that were in our actual possession in

Flagstaff in March, I think it was, in 1929. From
the correspondence, I notice that the invoice for

storage was issued on February 20, 1930, and cov-

ered storage from December 18, 1928, until Febru-

ary 18, 1930. From the date that I notified the

Company that I would start to charge storage until

the present time, the storage amounts to the sum of

$2,024.00, from December 18, 1928, to July 2d, 1931.

Mr. WILSON.—Your Honor, during the noon

hour, counsel on both sides discussed the matter of

the admission of what constitutes, I believe, the

entire correspondence between plaintiff and de-

fendant in this case or practically the entire cor-

respondence. At any rate, all that is deemed rele-

vant, and I am offering all of that correspondence

at this time, with the understanding from counsel

that there is no objection to it from any other stand-

point than as to its relevancy, and I assume we
should offer each of these letters, and have them
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marked separately, although it is in one batch, and

we wish to offer it.

Mr. CRABLE.—Counsel's avowal was a little bit

broader than the agreement. We do not agree that

the correspondence which counsel holds in his hand

is so material or relevant to the issue. What we did,

we got together, and we pulled out all of the cor-

respondence between the parties, being the bunch

of letters which Mr. Wilson holds with the ex-

ception of one letter, of October 29, 1928, which does

not appear there. Now, if counsel offers them, we

object to them for numerous reasons. We do not

have any objection that they are not proven to be

the letters of the respective parties. That is all we

agree to.

Thereupon, correspondence between the New
Home Sewing [123] Machine Company and Bab-

bitt Brothers Trading Company, and correspond-

ence between Babbitt Brothers Trading Company

and the New Home Sewing Machine Company was

admitted in evidence, as Defendant's Exhibit Num-
ber ^^I," and are in words and figures as follows, to

wit:
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DEFENDANT'S EXHIBIT NUMBER ^^I."

BABBITT BROTHERS TRADING COMPANY
(Letter-head.)

Flagstaff, Arizona, July 23, 1928.

The New Home Sewing Machine Co.

432 Fourth Avenue,

New York, N. Y.

Grentlemen

:

With further reference to yours of June 5th rela-

tive to the sewing machines shipped us recently, we

would thank you to advise us by return mail just

what disposition you would have us make of these.

We might say that we have succeeded in disposing

of one of these machines, but cannot see our way

clear in handling the balance of the shipment.

Your Mr. Dockery was in Flagstaff last week dur-

ing my absence and stated that he was coming back

the following afternoon and sell these three ma-

chines, but at this writing we regret to advise we

have heard nothing from him.

We would be pleased to have your comments on

this transaction by return mail.

Yours very truly,

BABBITT BROTHERS TRDG. CO.

(Signed) O. B. CUSTIS,
Manager Furniture Department.

O. B. CUSTIS.

FG. [124]
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(Exhibit No. ^^I"—Continued.)

THE NEW HOME SEWING MACHINE
COMPANY.

(Pictured letter-head.)

New York, N. Y., July 31st, 1928.

The Babbitt Brothers Trading Company,

Flagstaff, Arizona.

Gentlemen:

Replying to your letter of July 23rd, which was

just received this morning, giving us the informa-

tion relative to Mr. Dockery, and as our Mr. A. Jor-

gensen. Division Sales Manager for the Coast, is in

the State of Arizona at the present time, we are

taking the liberty of referring your letter on to him

and he will doubtless get in touch with you direct.

Asking your indulgence until we can exchange let-

ters with Mr. Jorgensen, we are,

Yours very truly,

(Signed) M. P. WIDERGREN,
Sales Department.

MPW:EE.

WESTERN UNION.

(Regular Telegram Form.)

Received at Flagstaff, Ariz.

68&S J 25

Rockford 111 403P Sept 13 1928

Babbitt Bros Trading Co

Flagstaff Ariz

Shipment of carload left our factory Orange on
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eleventh putting tracer back of shipment Mr. Dock-

ery advises he will arrive about time the car does.

NEW HOME SEWING MACHINE CO.

339 P [125]

(Exhibit No. ^^I"—Continued.)

THE NEW HOME SEWINO MACHINE CO.

(Pictured letter-head.)

1902f-llth St.,

Eockford, 111.

Sept. 19th, 1928.

Babbitt Bros. Trading Co.,

Flagstaff, Coconine Co.,

Arizona.

Gentlemen

:

We are inclosing herewith invoice dated Sept.

18th, together with car-manifest and shipping re-

ceipts. We trust the machines will reach you in

first class condition and that they will be in every

way satisfactory. The original contract shows

that terms of sale on the purchase were six, nine

and twelve months from date of invoice without

interest. We are therefore enclosing three Trade

Acceptances to cover not only this particular in-

voice but also invoice dated June 7th, which repre-

sents the first four machines sent to you and the

total cost of which was $254.00. This would make

your acccount as follows:

Invoice June 7th, 1928 254.00

Invoice Sept. 18th, 1928 9,411.50

$9,665.50
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The trade acceptances were made up in the re-

spective amounts of $3,3^21.80, $3,221.80, and $3,-

221.90 with maturity dates respectively six, nine

and twelve months Sept. 18th. A prompt signing

and returning of these papers will be appreciated.

Again thanking you for your patronage and with

our very best wishes, we are

Yours very truly,

THE NEW HOME SEWING MACHINE
CO.

(Signed) C. AMUN HAILE (?),

Credit Manager.

C. HAILE :EA. [126]

(Exhibit No. '^I'^—Continued.)

BABBITT BROTHERS TRADING COMPANY
(Letter-head)

Flagstaff, Arizona, September 29, 1928.

The New Home Sewing Machine Company
1902 Eleventh Street,

Rockford, Illinois. (Stamp)

Received

Oct. 2, 1928.

Attention Mr. C. Haile.

Gentlemen

:

Your letter of the 19th enclosing invoice, car

manifest and shipping receipt on car of machines,

received.

First of all we respectfully advise that your in-

voice shows ninety machines at $70.50, $6354.00, while

in reality it should have been $6345.00, a difference

of $9.00. There is freight to be deducted in amount
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of $599.90, in addition to the $9.00 error in invoice

of $568.90.

Before sending the Trade Acceptances that were

sent us, we would like to have you advise us

whether or not you carry these acceptances your-

self, or whether they are discounted at the Bank.

We have been adverse to having any of our paper

sold around to the banks in any form. In our agree-

ment with your Mr. Dockery there was nothing said

as to the closing of the account with your accep-

tances, but he assures us that these acceptances are

carried in your own files, and not disposed of to the

banks. If this is the case we are not adverse to

signing them.

Please let us know with regard to this, and

oblige.

Tours very truly,

(Signed) P. J. MORAK
P. J. MORAN,

Credit Mgr.

PJM BV. [127]

(Exhibit No. ^^I''—Continued.)

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.)

Rockford, 111., Oct. 3, 1928.

Babbitt Brothers Trading Co.,

Flagstaff, Arizona.

Attention ; P. J. Moran, Credit Manager.
Gentlemen

:

Your letter of Sept. 29th is acknowledged.

Upon checking up with our Billing Department
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the matter of the error is one of the items on the

invoice for the carload of machines we obtained a

correction.

A credit memorandum in the amount of $9.00 is

being applied against your account, thus reducing

the amount of the invoice to $9409.50.

Reference to the original order reveals that ship-

ment went out f. 0. b. shipping point or factory.

The order makes no mention of a freight allowance.

We are wondering where you got this mistaken im-

pression. We will, however, take the matter up

with Mr. Dockery to ascertain if he knows any-

thing about it.

As for the trade acceptances, you may rest as-

sured that it is not our practice to discount these

papers. We keep all such maturities in our own

files until their maturity date, at which time they

are sent through for collection in the regular way.

On all long term business the policy of our house

is to obtain notes or trade acceptances, hence we

would very much appreciate your sending same to

us. We are enclosing another blank. Reduce one

of the first three sent you with our letter of the

19th by |9.00 to allow for the correction above men-

tioned, and then the settlement ought to be right.

With best wishes, we are.

Very truly yours,

THE NEW HOME SEWING MACHINE
CO.

(Signed) C. HAILE,
Credit Manager.

C. HAILE/BM. [128]
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(Exhibit No. ^^I''—Continued.)

THE NEW HOME SEWING MACHINE CO.

Eockford, 111., October 9th, 1928.

Babbitt B'ros. Trading Company,

Flagstaff, Arizona.

Gentlemen

:

We have just wired our representative, authoriz-

ing the deduction on your part of the freight on

your carload shipment.

At the time this arrangement was made with you

by Mr. Daughtry there was a misunderstanding,

because all our shipments are F. O. B. shipping

point. Under the circumstances we will assume

the expense ourselves providing you let us have the

Trade Acceptances promptly. You may deduct the

freight from the first acceptance.

Yours very truly,

THE NEW HOME SEWING MACHINE
COMPANY.
(Signed) C. AMUN (?) HAILE,

Credit Mgr.

C. HAILE/EA.
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BABBITT BROTHERS TRADING CO.

(Letter-head.)

Flagstaff, Arizona, October 12, 1928.

The New Home Sewing Machine Company,

1902 Eleventh Street,

Rockford, Illinois. (Stamp)

Received

October 15, 1928.

Attention Mr. C. Haile

Credit Manager

Gentlemen

:

Your letter of October 3rd answering ours of

September [129] 29th, has been received. No
(Exhibit No. ''I"—Continued.)

doubt you have heard from Mr. Dockery by this

time with reference to the freight allowance on

these machines.

We have accordingly executed the trade accep-

tances as follows:

#1. Dated September 18, 1928, payable March 18,

1929, in the amount of $2,652.90.

#2. Dated Sept. 18, 1928, payable June 18, 1929,

in the amount of $3,221.90.

#3. Dated Sept. 18, 1928, payable Sept. 18, 1929,

in the amount of $3,221.90.

We also enclose freight bills aggregating $559.90.

The total of the acceptances amounts to $9,096.60.

Very truly yours,

(Signed) P. J. MORAN,
P. J. MORAN,
Credit Manager.
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(Stamp)

Eeturn to P. J. Moran.

PJM BV.

Enclosures.

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.)

Eockford, 111., Oct. 15, 1928.

Babbitt Bros. Trading Co.,

Flagstaff, Ariz.

Gentlemen

:

Thank you very much for your letter of October

12th, together with three Trade Acceptances.

We are crediting your account for the difference

between these total credits and the total invoices,

namely $559.90' as freight allowance.

It was a mistake, of course, on Mr. Dockery's

part to create any such understanding with you,

but he was laboring [130] under the wrong im-

pression at the time.

(Exhibit No. ^^ I ''—Continued.)

Assuring you we appreciate your patronage and

trusting that we shall have another opportunity

of serving you in the very near future, we are

Very truly yours,

THE NEW HOME SEWING MACHINE
CO.

(Signed) C. HAILE,
Credit Mgr.

C. HAILE/EA.
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THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.

)

Rockford, 111., November 6, 1928.

Babbitt Brothers,

Flagstaff, Arizona.

Gentlemen

:

Your invoice of November 3rd charging us with

transportation of $30.00 County Pair Booth, ex-

pense $20.00, total $50.00 has been received. It is

probably that we shall have to allow this as a credit

against your account though the procedure is ir-

regular. This matter will be looked into at once.

Meanwhile, you are hereby notified that no solici-

tor of the New Home Sewing Machine Company

has the authority to incur any obligations for the

New Home Sewing Machine Company without

their express consent. No further claims are to be

allowed unless they are first referred to and ap-

proved by our executive office.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY.

(Signed) C. AMUN (?) HAILE,
Credit Manager.

C. HAILE/J. [131]
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WESTEEN UNION.
(Regular Telegram Form.)

Received at 216 South Main Street, Rockford, 111.

Telephone Main 150.

C122 40 NL—Flagstaff Arizona 9 1928 Dec. 9 PM
9 06

New Home Sewing Machine Co

—

Wire us at once where we can reach your Mr. N.

T. Dockery we have not heard from him for three

weeks nor have we been able to locate him stop

it is imperative that we reach him at once

—

BABBITT BROS. TRDG. CO.

WESTERN UNION.

(Regular Telegram Form.)

Received at Flagstaff, Ariz.

37US H 23

Rockford, 111 21oP Dec 10 1928

Babbitt Bros Trading Co

Flagstaff, Ariz

N T Dockery not in our employ since October

thirteenth thought he was working for you do not

know where to reach him

NEW HOME SEWING MACHINE CO
151P.
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WESTERN UNION.

(Regular Telegram Form.)

Received at 216 South Main Street, Rockford, 111.

Telephone Main 150.

C696 ML—Flagstaff Ariz 11 1928 Dec 11PM 11 55

New Home Sewing Machine Co

—

Rockford, 111—

Retel December tenth this was the first infor-

(Exhibit No. ^^ I "—Continued.)

mation we [132] had from you relative to Dock-

ery stop he made an agreement with H Carlston

to pay him three dollars on each sale to cover ser-

vicing in accordance with our contract shall we

pay this stop Carlston is a good man and will not

stay unless it is paid wire at once

—

BABBITT BROTHERS TRADING CO.

POSTAL TELEGRAPH COMMERCIAL
CABLES.

(Regular Telegram Form.)

D D 62 Blue

Rockford Ills Dec. 12

Babbitt Brothers Tradg Co

Flagstaff, Arizona.

We have back commissions due Dockery one hun-

dred fifty three dollars we will agree to credit your

account with three dollars per machine on carlstons

sales since October twenty fifth until one hundred

fifty three dollars are used up providing you send

us statements of sales accepted and signed by you
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so that we may use same in our settlement with

Dockery.

NEW HOME SEWING MACHINE CO.

514 PM.

THE NEW HOME SEWINO MACHINE CO.

(Pictured letter-head.)

Eockford, 111., December 12, 1928.

Babbitt Bros. Trading Co.,

Flagstaff, Arizona.

Gentlemen

:

This confirms our telegram as follows:

^'We have back commissions due dockery one hun-

dred fifty three dollars we will agree to credit your

account with [133] three dollars per machine on

(Exhibit No. '^I"—Continued.)
Carlston's sales since October twenty fifth until one

hundred fifty three dollars are used up provided you

send us statements of sales accepted and signed by

you so that we may use same in our settlement with

dockery.''

It is very fortunate that Mr. Dockery 's account

showed this balance. After it is used up we have

no means of giving you any assistance with regard to

any resale activities. Apparently, Carlston cannot

depend upon his agreement with Dockery to remain

in force so our recommendation is that you make
an arrangement with him yourself. It is under-

stoo/, of course, that as between Mr. Dockery 's ar-

rangement with Mr. Carlston or any arrangement

you might make with Mr. Carlston the New Home
Sewing Machine Company is not a part.

Trusting that you will be able to straighten this
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matter out to your satisfaction so that you can keepf

a good man on the deal, we are

Yours very truly,

THE NEW HOME SEWING MACHINE
COMPANY.
(Signed) C. AMUN (?) HAILE,

Credit Manager.

C. HAILE/BJ.

BABBITT BKOTHERS TRADING COMPANY.

Flagstaff, Arizona, December 13, 1928.

(Stamp)

Received

Dec. 17, 1928.

Ans. .

New Home Sewing Machine Company,

1902 11th Street,

Rockford, Illinois.

Gentlemen

:

With reference to our exchange of wires regard-

ing Mr. Dockery, and the agreement we entered

into with him on August 14, [134] 1928, and also

(Exhibit No. ^^ I ''—Continued.)

with regard to subsequent agreements he has ap-

parently made with his salesmen, all of which have

been very carefully noted.

Under date of December 10th you advise us Mr.

Dockery has not been in your employ since October

13. This was very much of a surprise, for the rea-

son that ho worked in this territory in Winslow,

Arizona, up to as late as the 25th of November. It-

seems strange to us that we would not be advised
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as to this change in your organization, inasmuch as

it very directly effected us.

If you will refer to our contract with you, dated

August 14th, you will see that we agreed to buy a

carload of sewing machines from you on a guarantee

from you to sell same, and that you would furnish

us salesman or salesmen at all times, or as long as

we have machines in stock to sell. The agreement

sets up the remuneration to be received by the

salesmen, and its manner of payment. It provides

further, that the duties of the salesman include the

servicing of all machines free of charge and the

collection of delinquent accounts. It is further un-

derstood that the salesmen are working under our

supervision, and all sales made are to be accepted

by us before being considered a sale.

Up to the present time the selling of these machines

has more or less been a joke. We have about 110

sewing machines still on hand to be sold. This means

we will be obliged to include these in our assessment

to the Tax Assessor on the first of the year, and

which will mean, with the present tax rate, that we
will have to pay taxes of about $400.00 on the

remaining machines.

Our purpose in writing you at this time is to

insist upon your giving this matter your immediate

attention, and that a salesman be put on the job

here that will remain, and that the terms of his em-

ployment be definitely understood, as Mr. Carlston,

who has been working under Mr. Dockery under

some sort of private [135] agreement, has left
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(Exhibit No. '^I"—Continued.)

Flagstaff, inasmuch as he would not continue work-

ing unless he received $3,00 for each and every

machine that was sold, to cover the servicing and

collection of delinquent accounts.

Your wire saying you still owe Mr. Dockery

$153.00 and that you were willing to deduct this

$3.00 for each machine until the $153.00 is used up,

is noted. This, however, does not accomplish what

we want at all. At the end of that time we would

have the same trouble.

We also want to serve notice on you that unless

the terms of this agreement are lived up to we
shall be obliged to charge to your account any un-

necessary expense we are put to such as taxes, etc.

We have a letter from your Mr. Haile on Novem-

ber 6th regarding transportation of $30.00 and other

expenses amounting to $20.00, or a total of $50.00.

In his letter he says: ^'It is probable we shall have

to allow this as a credit against your account, tho

the procedure is irregular. This matter will be

looked into at once.'' We have no further advice

on this and we would prefer that if these items are

in order that you mail us our check, rather than

apply it on your account.

We are sending you copy of a bill against Mr.

Dockery, showing the purchase of a hat and an

overcoat, which is a personal item, and the Wool-

wine account of $10.89, a personal item, and we

presume that the $12.05 representing railroad fare

of Mr. Brown from Phoenix to Flagstaff is a per-

sonal item, although this happened to be one of the

salesmen.
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If this man has $153.00 we would suggest that

you send us your check for $101.19, and let our

bill be an olBfset against the $153.00.

We would like to be advised without delay just

what your plans are for the fulfillment of your

contract with us. [136]

(Exhibit No. ^'I''—Continued.)

Very truly yours,

(Signed) P. J. MORAN,
P. J. MORAN, Credit Manager.

PJM BV.

THE NEW HOME SEWING MACHINE COM-
PANY.

(Pictured letter-head.)

Rockford, 111., December 18, 1928.

Babbitt Bros. Trading Co.

Flagstaff, Arizona.

Attn : P. J. Moran, Credit Mgr.

Gentlemen

:

Your letter of December 13th is acknowledged.

With reference to your first paragraph, we are

not familiar with your agreement of August 14th

entered into between yourself and Mr. Dockery.

We wrote you fully on October 29th, as follows

:

'*Your letter of Oct. 27th, to our Sales Manager,

has been referred to the Credit Department. In

your second paragraph you state: ''One of the

clauses of this contract was to the effect that w^e

were to have a salesman, or salesmen, at all times

to canvass the various towns in which we are

located."
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To what contract do you refer'? The only con-

tract in existence between Babbitt Bros, and the

New Home Sewing Machine Company is the original

order involving an outright purchase of sewing

machines from the New Home Sewing Machine

Company by Babbitt Bros. If you have a collateral

agreement, will you not be good enough to let us

have a copy thereof and mark same to the attention

of the writer?

Meanwhile, we are getting in touch with our own

solicitor to ascertain what the trouble is." [137]

(Exhibit No. ^ ^ I ' '—Continued.

)

We have no record of receiving your reply to

the above letter. Whatever arrangements Mr.

Dockery had with you were between you and him

rather than between you and the New Home Sew-

ing Machine Company. We cannot see any point

in the second paragraph of your letter of December

13th.

Referring to your third paragraph, you have no

contract with us dated August 14th, and this para-

graph is entirely contradictory to the real agree-

ment that exists between us and the only one we

have. All the machines shipped to you represented

outright purchases on your part and this is cor-

roborated by the trade acceptances you tendered.

If you permit the solicitor to make a private agree-

ment with you there is nothing we can do to offset

any losses you may have suffered thereby. Our

manufacturing profit is too small to enter into any

resale arrangement. Since you submitting the trade

acceptances precludes any claim on the original mer-
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chandise indebtedness, it is hardly necessary for

us to dwell upon the original contract. Suffice it

to say that in the lower left hand corner of your

order directly over the signature of Mr. O. B. Custis

you will find the following clause

:

*'It is understood that no conditions agreed to

by any salesman or agent and not embodied herein

will be in any way binding on The New Home Sew-

ing Machine Company, and it is understood and

agreed that The New Home Sewing Machine Com-

pany shall not be in any way liable under any

separate or collateral agreement made between the

undersigned and its salesman. '

'

Relative to Mr. Dockery's personal account with

you, we do not see where we would be justified in

interfering. In the first place even if we could

interpose we would have to have a written order

from Mr. Dockery authorizing us to pay his account.

Our letter of November 6th with reference to the

[138] $50.00 allowance claimed by you with refer-

(Exhibit No. ''I''—Continued.)

ence to the transportation and booth expense at

the County Fair, stated that we were investigating

the matter. We were then of the opinion that

credit would be allowed, but upon investigation this

is not a legitimate claim for reimbursement on your

part. Here again it refers to the private under-

standing between yourself and the solicitor relative

to the advertising and retailing of the sewing

machines. We cannot allow the claim.

The way this whole situation has developed is

very unsatisfactory and very unpleasant to handle.
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We cannot understand why you acted against the

warning that was plainly indicated on the original

order, namely, that we do not countenance or recog-

nize any private or collateral agreements. In deal-

ing with the New Home Sewing Machine Company,

the Company is your creditor—not the solicitor

—

therefore, it was up to you to see to it that any

arrangements of any importance should have the

written sanction of the company.

So far as we can see gentlemen, there is nothing

we can do. It is unfortunate that the present situ-

ation exists, but we cannot see where the fault

is ours.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY,

(Signed) C. AMUN (?) HAILE,
Credit Mgr.

C. HAILE/BJ.

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.)

Flagstaff, Arizona, January 7, 1929.

The New Home Sewing Machine Company, [139]

(Exhibit No. ^^I"—Continued.)

1902-60 Eleventh Street,

Rockford, Illinois.

Attention Mr. C. Haile,

Credit Mgr.

Gentlemen

:

We received your favor of December 18th, and

were very much surprised at its contents and par-

ticularly to be advised that you are not familiar
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with our contract with your company of August

14th. We have delayed in answering your letter

hoping to get in touch with your Mr. Dockery, not

only to satisfy you as to the contract but to urge

upon you the importance of your company carry-

ing out its contract in order to dispose of the

machines you shipped us.

The contract entered into between your company

and ourselves reads as follows

:

THE NEW HOME SEWING MACHINE CO.

Factories : Sewing Machines, Orange, Mass. Need-

les, Orange, Mass. Woodwork Williamsport,

Pa. Main office 432 Fourth Ave., New York,

N. Y.

New York, N. Y., August 14, 1928.

Babbitt Brothers Trading Company (Stamp)

Flagstaff, Arizona Received

Jan. 11, 1929.

Gentlemen

:

We respectfully submit the following proposal:

That we sell to you a carload of New Home
Sewing Machines on a guarantee from us to sell

same at retail, and that we will furnish a samesman,

or salesmen, at all times or as long as you may have

machines in stock to sell.

The duty of these salesmen will be to sell sewing

machines at retail, their remuneration to be com-

mission of 20% on the net sale of each machine,

to be payable Saturday night of [140] each week

(Exhibit No. ''I''—Continued.)

on sales made and accepted up to and including

Friday night previous.
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There will be a deduction of 20% from the sales-

mens' commission hereinabove mentioned, to take

care of reverts, and it is to be understood that all

old machines taken in trade belong to the salesman.

Their duties also require of them the collection

of all delinquent accounts and the repairing of all

machines, free of charge.

Our monthly payment plan for the retailing of

all machines of the Console type is usually $10.00

cash, $7.50 per month, oftimes more. This machine

retails for a minimum price of $144.00. On the

treadle and portable electric which retail at a mini-

mum price of $95.00, we usually get $5.00 cash and

$5.00 per month. However, in no instance are the

payments to extend beyond eighteen months from

date of sale.

It is to be understood that the salesmen herein-

above mentioned are to be strictly under your super-

vision, and all sales made by them are to be accepted

by your Credit Department and verified by your

local manager.

We further agree to guarantee the sale of these

sewing machines within a period of twelve months

from date of arrival, payments to be made us on

a basis of six, nine and twelve months from date

of arrival, without interest, provided, however, that

all machines not sold at the end of the twelve months

period will be taken off your hands by our company,

and that cash refund will be made to you.

This car of sewing machines will go to you freight

collect, you to deduct the freight from the first

payment made.
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If this proposal meets with your approval kindly

indicate in the space provided below.

Very truly yours, [141]

(Exhibit No. '^
I' '—Continued.)

NEW HOME SEWING MACHINE COM-
PANY,

By N. T. DOCKERY,
Sales Manager, Arizona and New Mexico.

ACCEPTED:
BABBITT BROTHERS TRADING COM-

PANY,
By J. R. BABBITT.

You will note that this contract was made on your

New York stationery and we are wondering if it

was not sent to your New York office and that they

overlooked sending you a copy.

We entered into this agreement in the utmost

good faith and have performed our part of it to

the letter. As we have heretofore advised you,

you have failed in several particulars in the per-

formance of your part of the contract.

We have no desire to take advantage of your

failure to perform in the past and are willing to

cooperate with you in the sale of the machines re-

maining in our hands. We assume, of course, it

is your desire to carry out your contract and shall

expect you to furnish us with experienced salesmen

to push the sale of the machines in our territory.

We still have one hundred and four machines in

stock.
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Kindly let us hear from you at your earliest

convenience and oblige.

Yours very truly,

(Signed) P. J. MORAN,
R J. MORAN, Credit Manager.

PJM BV.

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.)

Rockford, Illinois, January 11, 1929. [142]

(Exhibit No. ^'
I' '—Continued.)

Babbitt Brothers Trading Co.,

Flagstaff, Arizona.

Gentlemen

:

Attention: Mr. J. P. Moran,

Credit Mgr.

To say the least, we were certainly astonished over

your letter of January 7th. Mr. Moran, you as

Credit Manager of so large a concern as Babbitt

Brothers Trading Company surely must know some-

thing about the scope of an agent's authority and

the validity of contracts. Why, the contract quoted

in your letter is absolutely absurd from The New
Home Sewing Machine Company's standpoint.

Really, we cannot find words to express our surprise

that your company would enter into such an arrange-

ment with the salesman without getting the O. K.

of our company. All we received was the original

order dated August 13th and there is not the

slightest indication thereon that any other sort of an

agreement was made. In our letter of December

18th we quoted the clause that appears in the lower

right-hand corner of the original order defining the
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authority of any of our solicitors. There is no right

on the part of anyone in the Babbitt organization to

assume that Mr. N. T. Dockery or any other New
Home Sewing Machine Company solicitor would

have the authority to make any such agreement on

behalf of the company.

The last sentence in the Dockery instrument

strikes us as being naive almost to the point of

being ludicrous, ^^If this proposal meets with your

approval, kindly indicate in the space provided be-

los." As if any dealer could find any such a pro-

posal distasteful! Mr. Dockery might just as well

as offered you part of our factory on a silver

platter. The whole thing is so absurd that really

we are not going to waste any further time talking

about it. It certainly stands to reason that we cer-

tainly will not assume or ratify any such outrageous

set of guarantees and what not. [143]

(Exhibit No. ^'
I' '—Continued.)

As we understand it from our sales department,

you are now in touch with a retail salesman and

expect to make your own contract with him, so your

retail troubles, we hope, will soon be at an end.

Meanwhile, we do not see that we need bring up the

Dockery instrument of August 14th again. It is

not our contract and therefore we can't have any-

thing to do with it.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY.

(Signed) C. AMUN HAILE (?),

Credit Manager.

C. HAILE/BJ.
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WESTERN UNION.

(Regular Telegraph Form.)

Received at

C574 97 NL—Flagstaff Ariz 16 1929 Jan 16 PM
8 59.

C. Haile, Credit Mgr New Home Sewing Machine

Co—
1902 Eleventh St Rockford 111—

Your Mister Carlson working under your Pacific

Coast representative and another salesman are in

Flagstaff and have offered their services in the

sale of the sewing machines shipped to us but ad-

vise they have no authority to make sale under

terms of our contract with your company of August

fourteenth nineteen twenty eight stop we shall be

glad to have their services in the sale of machines

pursuant to terms of that contract stop wire im-

mediate authority to them and to us to proceed with

sale under the terms of contract August fourteen

nineteen hundred twenty eight

—

BABBITT BROTHERS TRADING CO.

[144]

(Exhibit No. ^^I"—Continued.)

WESTERN UNION.
(Regular Telegraph Form.)

Received at 32 US MJ 184 DL
Rockford, 111 1054A Jan 17 1929

Babbitt Bros Trading Co

Flagstaff, Ariz

New Home Sewing Machine Company has no con-
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tract with you relative to retailing your sewing ma-

chines purchased at wholesale from us personal

arrangements you made if any with wholesale solici-

tors and not embodied in our contract order blank

bearing your signature cannot be recognized by this

company stop merchandise was shipped you in

accord with the printed contract order blank only

stop wholesale solicitors are favoring you by

recommending retail men to work and retail for you

Carlson has authority only to take wholesale orders

in accord with our printed contract order blank

agreement you refer to signed N T Dockery was

never accepted by us Dockery or you had no author-

ity to make retail agreements without writing it on

original order stop had we known of the secret

agreement you claim between you and Dockery we

would not have made shipment of merchandise as

we are not in the retail business only manufacturers

with manufacturing profit and is up to you whether

you hire and work retail men our responsibility over

after making shipment of merchandise as contract

order blank calls for

NEW HOME SEWING MACH CO.

1142A

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.)

Flagstaff, Arizona, February 1, 1929.

New Home Sewing Machine Company,

1902 Eleventh Street, [145]
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(Exhibit No. '^I''—Continued.)

Rockford, Illinois.

Attention Mr. C. Haile,

Credit Mgr.

Gentlemen

:

We find that we did not keep copies of the trade

acceptances that were sent you some time ago and

we would be very grateful if you would send us

copies for our files.

Very truly yours,

(Signed) P. J. MORAN,
P. J. MORAN, Credit Mgr.

(Stamp) Received Feb. 4, 1929.

PJM BV.

TRADE ACCEPTANCE.

Form approved by the American Acceptance Coun-

cil.

, 192—

(City of Drawer) (Date)

On Pay to the order of our ourselves.

(Date of Maturity)

Dollars ($ )

The obligation of the acceptor hereof arises out

of the purchase of goods from the drawer. The

drawee may accept this bill payable at any bank,
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banker or trust company in the United States which

such drawee may designate.

To

(Name of Drawee)

(Street address)

(City of Drawee)

(Signature of drawer)

By
ACCEPTED

:

Date .

Payable .

(Name of Bank)

Location of bank

Signature of acceptor .

By . [146]

Exhibit No. ^^ I''—Continued.)

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.)

Rockford, 111., Feb. 7, 1929.

Babbitt Brothers,

Flagstaff, Ariz.

Attention: P. M. Moran,

Credit Mgr.

Grentlemen

:

In response to yours of Feb. 1st we enclose here-

with a copy of the trade acceptance form similar to
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those you sent us. Our records show that your ac-

ceptances bear the following maturity dates:

Mar. 18, 1929,—$2652 . 90

June 18, 1929,— 3221.80

Sept. 18, 1929,— 3221.90

$9096.60

Trusting the above is the information you request,

and with best wishes, we are.

Yours very truly,

THE NEW HOME SEWING MACHINE
CO.

(Signed C. AMUN (?) HAILE,
Credit Manager.

C. HAILE/MM.

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.)

Flagstaff, Arizona, February 25, 1929.

New Home Sewing Machine Company,

1902-1960 Eleventh Street,

Rockford, Illinois. [147]

(Exhibit No. '^ I ''—Continued.)

Gentlemen

:

Referring to your Mr. Haile's letter of the 7th

instant in reference to trade acceptances, and enclos-

ing copy of same, we have taken this matter up with

our Attorney and are advised that the contract en-

tered into with your company under date of August

14th, 1928, is a valid contract.

We have repeatedly requested you to furnish us

with salesmen to carry out the sales campaign out-

lined in our contract with you of August 14th, and

have made every effort to carry out our contract
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with you to the letter. You in turn have declined to

cooperate with us. You have refused to send us the

salesmen as provided for and to in any way carry

out the terms of your contract.

The purpose of this letter therefore is to advise

you we will not honor the acceptances referred to in

your letter, when they are presented, and we will

hold the machines subject to your order. We have

at all times been ready and willing to live up to our

contract to the letter, and are still willing to do so if

you will comply with the terms of the contract on

your part, but if you still refuse to do so we have no

alternative but to repudiate our acceptances, and as

above stated hold the machines subject to your order.

This is to further notify you that in the event

judgment should be entered against this company

upon the acceptances we will dispose of the machines

at whatever price and whatever place they can best

be disposed of, and charge you the difference be-

tween whatever we may be compelled to pay upon

the acceptances and the amount we receive for the

machines.

Our attitude in this matter has in no way changed

at any time. We made a contract with your com-

pany in good faith and are willing yet to live up to

it to the letter, but if you persist [148] in your

(Exhibit No. ^^I"—Continued.)

repudiation of it we shall be compelled to resort to

the courts to settle our difference.

Very truly yours,

(Signed) P. J. MORAN.
P. J. MORAN, Credit Mgr.

PJM V.
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THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.)

Eockford, 111., March 2, 1929.

Babbitt Brothers,

Flagstaff, Arizona.

Gentlemen

:

Your letter of February 25th is acknowledged.

There is no need for us to enlarge upon what we

have previously said. We absolutely do not recog-

nize the ridiculous August 14th agreement brought

up in so many of your recent communications.

Of course, it is up to your to honor or dishonor

the trade acceptances when they severally mature.

In view of the fact that we will most assuredly, if

necessary, enforce payment of these acceptances

and thus put you to a lot of additional expense, if

would be wiser on your part to pay them on their

due dates. However, we realize that you are in no

mood to take advice from us.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY,

CLEMENT HAILE,
Credit Manager.

C. HAILE/Bj. [149]
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(Exhibit No. '^I''—Continued.)

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.)

Flagstaff, Arizona, March 25, 1929.

New Home Sewing Machine Company,

1902 Eleventh Street,

Rockford, Illinois.

Gentlemen

:

Referring to our letter to you of February 25th

and your letter of March 2nd

:

Since you have repudiated your contract with us

as to the sewing machines you shipped we have here-

tofore asked you to advise disposition of these ma-

chines. Not having heard from you as to their dis-

position, we are now writing to advise you that we

are charging your account with 50ff per month for

each machine stored with us, from the date of your

repudiation of the contract, and until such time as

you may instruct us as to their disposition.

Very truly yours,

(Signed) P. J. MORAN.
P. J. MORAN, Credit Mgr.

(Stamp) Received Mar. 28, 1929.

PJM BV.
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WESTERN UNION.
(Regular Telegram Form.)

Received at Flagstaff, Ariz.

31FN B 100 DL.

Rockford, 111 955A Mar 25 1929.

J. R. Babbitt

Babbitt Bros. Trading Co Flagstaff Ariz

We are about to institute suit on dishonored trade

acceptance You apparently realize we can obtain

judgment Why [150] throw your money away

(Exhibit No. ^^I''—Continued.)

on lawyer fees court costs and interest Your credit

man is putting up a misguided fight to save his own

cause Common business sense should tell you it is

better and cheaper to pay amicably what we can

easily force you to pay judicially We are delaying

matters twenty four hours Read the file fully

Examine the printed order minutely Then if you

do not wire us immediately to put acceptance

through again we will proceed with suit

NEW HOME SEWING MACHINE CO.

1136A

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.)

Flagstaff, Arizona, March 29, 1929

New Home Sewing Machine Company,

1902 Eleventh Street,

Rockford, Illinois.

Gentlemen

:

( Stamp

)

Received Apr 1, 1929.

We respectfully advise you that there are ten sew-
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ing machines that have been sold under contract by

your representatives while in Flagstaff, that have

proven to be very unsatisfactory to those who have

purchased the machines. These were purchased by

them with the understanding that they would be

serviced and kept in proper condition, and this ar-

rangement is embodied in your contract with us.

You have absolutely failed in this respect, as well

as in others, to live up to your contract and we are

serving notice on you that these machines have not

been paid for and monthly installments have not

been kept up. They refuse to pay and insist upon

the machines being taken back.

We are submitting this condition to you for your

attention. [151] The names and addresses of

(Exhibit No. '^I"—Continued.)

these people will be furnished you upon request.

Very truly yours,

P. J. MORAN, (Signed)

P. J. MORAN, Credit Manager.

PJM BV.

BABBITT BROTHERS TRADING COMPANY.
(Letter-head.)

Flagstaff, Arizona, February 20, 1930.

New Home Sewing Machine Company,

1902 Eleventh Street,

Rockford, Illinois.

Attention Mr. C. Haile,

Credit Manager

Gentlemen

:

In accordance with our previous correspondence
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we enclose herewith bill covering the storing of 121

sewing machines for the period beginning December

18, 1928 up to and including February 18, 1930.

This is at the rate of 50^^ per month per machine.

Very truly yours,

P. J. MORAN (Signed).

P. J. MORAN, Credit Mgr.

PJM BV.
Enclosure.

(Stamp) Received Feb. 25, 1930.

THE NEW HOME SEWING MACHINE CO.

(Pictured letter-head.)

Rockford, 111., February 28, 1930.

Babbitt Brothers,

Flagstaff, Arizona. [152]

(Exhibit No. '^I"—Continued.)

Attn. Mr. P. J. Moran, Credit Mgr.

Dear Sir:

We herewith return your invoice of February

20th. There is no justification for the charge and

we therefore call upon you to cancel it.

Very truly yours,

THE NEW HOME SEWING MACHINE
COMPANY,

(Signed) CLEMENT HAILE,
Credit Manager.

C. HAILE/BJ.
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BABBITT BROTHERS TRADING COMPANY.
(Invoice.)

Flagstaff, Arizona.

SOLD TO The New Home Sewing Machine Com-

pany

1902 11 St.

Rockford, Illinois.

2/20/30

TERMS. F. O. B.

Items. Price Charges

Storage on 121 New Home Sewing

Machines from December 18,

1928, to Feb. 18, 1930, at 50^ per

Month per Machine 847 00

(Stamp)

Received Feb. 25, 1930. [153]

(By Mr. WILSON.)

The WITNESS.—The Western Union Telegram

bearing date September 23, 1928, and signed N. T.

Dockery, came to Babbitt Brothers Trading Com-
pany in the usual course.

Thereupon, the telegram of September 23, 1928,

signed N. T. Dockery, to Babbitt Brothers Trading

Company, was admitted in evidence as Defendant's

Exhibit Number ''J,'' and is in words and figures as

follows

:
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DEFENDANT'S EXHIBIT No. ^^J."

WESTERN UNION.
(Regular Telegram Form.)

Received at Flagstaff, Ariz.

12 US H18.

El Paso Tex 142P Sep 23 1928.

Babbitt Bros Trading Co

Flagstaff, Ariz.

Let salesmen on job have machine to sell Will

arrive in Flagstaff Wednesday for opening demon-

stration next week.

N. T. DOCKERY.
510P

(By the COURT.)
Q. Mr. Moran, don't you think your firm was

taking rather a long chance in accepting this on Oc-

tober 9th and making negotiable paper at the time

and putting it in the hands of the plaintiff to trans-

fer?

A. Not with the assurance of the New Home Sew-

ing Machine Company that it was not to be used as

negotiable paper, or rather, that it was not to be

negotiated. It was given as an accomodation

purely. [154]

(By the COURT.)
Q. You put it out as negotiable paper on October

9th. When did you stop payment on it?

A. We did not stop payment on it. We refused

to pay it.

The COURT.—That says payment stopped.
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Mr. CRABLE.—Upon presentation.

Mr. WILSON.—It was on presentation, your

Honor, when he put it into the bank for collection

after its due date.

Mr. CRABLE.—We put it all through in due

course, and they refused payment.

(The witness continues:)—The telegram bearing

the name Nick Dockery, dated October 22d, 1928,

came to me in due course.

Thereupon, telegram dated October 22d, 1928,

signed ^'Nick Dockery,'' addressed to Babbitt

Brothers Trading Company, was admitted in evi-

dence as Defendant's Exhibit Number '^K," and

is in words and figures as follows, to wit

:

DEPENDANT'S EXHIBIT No. ^^K."

WESTERN UNION.
(Regular Telegram Porm)

Received at Plagstaff, Ariz.

63US H 8

Phoenix, Ariz 558 P Oct 22 1928.

Babbitt Bros. Trading Co.

PlagstafE Ariz [155]

(Exhibit No. ^^K"—Continued.)
Will be back Plagstaff Wednesday with crew

salesmen.

NICK DOCKERY.
624P

(The witness continues:) I did not have any in-

formation whatsoever except through the correspond-

ence now in evidence in this case that the instru-
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ment in evidence is this case, marked Defendant's

Exhibit ^^B," did not accompany Defendant's Ex-

hibit ^^C," when they were sent to the company.

I already stated that Babbitt Brothers Trading

[156] Company never employed any salesmen with

reference to these machines.

Cross-examination.

(By Mr. CRABLE.)
I am familiar with the printed order of August

13, 1928. I saw it and read it before Mr. Custis

signed it. Mr. Custis read over the alleged contract

of August 14th before he signed the order. For

the purpose of becoming familiar with it, I pre-

sume, as he was in charge of that department and

naturally was interested in knowing under what

conditions the machines were being shipped to him.

The COURT.—Just a moment, Mr. Moran. In

view of the limitation—^the agent's limitation as

expressed in that agreement—that contract—in

view of that limitation, wouldn't you deem it neces-

sary to have a ratification of that collateral contract

by the New Home Sewing Machine Company in

order to protect your house?

A. Not necessarily.

Q. Well, didn't that put you on notice of the fact

that this agent's authority was limited, especially

excluding collateral contract ? Let me see that con-

tract. B, I think. What I referred to is this

language.

The CLERK.—It is Plaintife's 3.

The COURT.—This language: ^^The undersigned
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agrees that the New Home Sewing Machines above

described and all the New Home Sewing Machines

purchased hereafter will be sold only at retail and

will not be sold below the established retail prices,

unless allowance is made for old machines, or dis-

count made for cash. It is understood that no con-

ditions agreed to by any salesman or agent and not

embodied herein will be in any way binding on the

New Home [157] Sewing Machine Company, and

it is understood and agreed that the New Home
Sewing Machine Company shall not be in any way
liable under any separate or collateral agreement

made between the undersigned and its salesman."

In view of that—you say you read that and under-

stood it, that limitation. Now, in view of that

limitation, how is it you did not deem it necessary

to have the approval of the plaintiff here—the New
Home Sewing Machine Company to the collateral

agreement ?

A. Your Honor, that is a stock condition that

you will find on nearly every salesman's order

blank.

Q. Oh, yes, I know, but the courts have construed

them. You will find that limitation expressed in

not only the selling of goods, but in the transporta-

tion of freight and passengers. It is a very com-

mon thing to limit the agent's authority, and to

give notice that no collateral agreements are valid

and binding upon the principal unless ratified by

the principal. A. That is true.

Q. Now, here was a collateral agreement which, of
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course, you say it was handled at one transaction,

both presented at the same time, you treated them

as one agreement. One is dated on the 13th, and

the other is dated on the 14th. I believe the same

contract is dated on the 13th, and the collateral

agreement is on the 14th, but your testimony is that

they were both executed on the same date?

A. Yes, sir, they were both signed on the same

date.

Q. Both signed on the same day. Well, if it is

executed

—

A. I can explain that, too, how that came about.

Q. Yes, I understand, but

—

A. Now, I had not finished my explanation, if you

will permit me, in regard to why we disregarded,

which possibly we did, [158] but we have thou-

sands of orders a year with the same identical

qualifications after the salesmen's powers.

Q. And limitations? A. And limitations.

Q. Yes.

A. And we do not, as long as we are dealing with

a reputable firm, which we presumed we were under

this contract, and which we think we are now—we

did not deem it necessary to wait for the confirma-

tion. They shipped the machines. We had no

reason to believe that they were not shipping them

in accordance with the understanding which we had

with their representative, who was their sales man-

ager for Arizona and New Mexico. It is not cus-

tomary in business to question the authority of sales-

men representing a reputable house.
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The COURT.—When these matters get into the

courts, all of these expressions— (inaudible)—call

for interpretation and the courts have on numerous

cases interpreted— (inaudible)—and they inva-

riably give it the force and effect that the language

indicates. You have some cases on that, you say?

Mr. WILSON.—Yes, your Honor.

(The witness continues:) The reason Mr. Custis

did not sign the alleged agreement of August 14th

was because all orders leaving the firm must be ap-

proved by some authorized representative other

than department managers. A department mana-

ger's function is to sign the order and have it ap-

proved by a member of the firm or an authorized

representative other than himself. And when we
stepped into Mr. Custis, I had in my hand, or one

of us had, what we contended was a duly executed

agreement between the plaintiff, through its agent

Dockery, and [159] Babbitt Brothers Trading

Company, through J. R. Babbitt, that was fully

executed and signed. The reason why a subordinate

was asked to read it over was because we felt that

subordinates have a right to know under what con-

ditions goods are sold to the company, and particu-

larly where they are handled through his depart-

ment he has every right to know. The alleged

agreement was brought up to him at that particular

moment for no particular reason except getting it

to him. My answer, in substance, is this: that we
wanted him to be familiar with it. J. R. Babbitt

could have signed the order. The reason why he
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did not was because we wanted Mr. Custis to sign

it the same as all other orders are signed. Mr. J. R.

Babbitt was familiar with the order as it was pre-

sented by Mr. Dockery. The order in the order

book was signed by Mr. Custis. I presume it never

occurred to us to refer either in the order or in the

contract to the other instrument, inasmuch as they

were both attached. The understanding was that

they were one and the same instrument. This was

the understanding of all of those who had anything

to do with it, including Mr. Dockery. It was so

stated to him, and it was his understanding and our

understanding with him.

Mr. Dockery said, ^'This is going ^ ge in just

this way," and it was under this condition that the

order was given him.

Just time enough for us to walk from my office

to the furniture department elapsed between the

signing of the contract of August 14th and the sign-

ing of the order of August 13th. Mr. Dockery,

myself and Joe Babbitt walked from my office to the

furniture department. Mr. Babbitt happened to

be going that way ; his desk is out in that direction.

We turn off to the left to go to the furniture de-

partment. He is not in the furniture department,

but is down just below that. He did not go neces-

sarily for the purpose of being there when the order

was signed; he just happened to be there. [160]

I stated that after the order was signed, it and

the contract of August 14th were clipped together

by Mr. Custis, and one copy retained by him and
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the original and I believe there was a third copy

Mr. Dockery took with him. Babbitt Brothers

Trading Company retained just the two copies.

Mr. Dockery 's copies were clipped together by Mr.

Custis with little clips. I think they are called

'^Gem'' clips. Mr. Dockery did not leave any of

the copies in his book, unless it was the third copy.

The third copy is not altogether clear in my mind,

but I think there was a third copy. The other items

are clear in my mind; I am positive they were all

clipped together. I saw them clipped together.

Nothing particularly impressed it upon my mind,

except that first of all I was absolutely opposed

to deal, from start to finish. That set the thing

up in my mind above anything else, in the ordinary

course of business. I was utterly opposed to the

handling of these machines, for the New Home
Sewing Machine Company or anyone else, under

any conditions or anywhere. Mr. J. E. Babbitt

did not override me when he executed the agree-

ment of August 14th. This was discussed and

passed in the meeting of August 13th. He was
merely carrying out the agreement of the officials

of the Company when those terms were imposed.

Mr. Babbitt was merely approving the order for

the company and accepting it for the company,

as it had been agreed upon at the conference the

day before. The agreement of August 14th was
particularly favorable to Babbitt Brothers. It did

not occur to me that the agreement to furnish men,

guarantee the sale of the machines, repair and sell

them within a certain time, collect all the moneys
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that might be due after sales, and return what was

not sold, was an unusual contract for a salesman

to propose when he is selling sewing machines, al-

though possibly it would have been with reference

to other articles. We would handle the machines

under no other conditions. We did not want the

order. He either sold [161] them to us on those

conditions or we did not want them at all. I did

not altogether dictate the conditions in the confer-

ence. They were suggested by several of us. We
suggested that they be handled on the same basis

as a consignment would be handled. How^ovcr, It

was not understood to be a consignment. We did

not consider it that way, but we wanted it on prac-

assignment
tically the same terms as an consignment account

would be handled. Whatever happened to be in

that agreement outside of what was contained in

Babbitt's original proposal of the 13th, we suggested

favorable to ourselves. In the agreement of Au-

gust 14th, the use of the name of Babbitt Brothers

in selling the sewing machines was favorable or in

the interest of the Sewing Machine Company. That

is the only thing they had and is apparently the

only thing they wanted. I am not so sure that

they did a great deal for Babbitt Brothers.

Some time after the order was sent in, I received

a letter from the plaintiff, in which they asked for

trade acceptances. I do not know just exactly the

date. It was prior to September 18th, and then

I wrote back stating that if they would agree to
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hold them in their own hands I saw no objection

to signing them. Some time prior to that, I wrote

and told them that there was no condition whereby

we were required to give trade acceptances, and

it was only upon the solicitation of Mr. Dockery

at the time that we signed them, providing, of

course, that they would agree to hold them in their

files, and not negotiate them. They wrote back

and stated that they would hold them, and we told

them we had no objection.

By the COURT.—^Why didn't you make a quali-

fied acceptance?

A. Well, your Honor, they had in no way fallen

down on their agreement at that time. We had no

reason to believe that they would not go through

with the contract. [162]

Q. Yes, but a qualified acceptance would be notice

— (inaudible).

A. Well, we did not, that is all I can say about it.

(The witness continues :) I don't suppose that we

answered the letter which we received prior to send-

ing those trade acceptances, which revealed that

shipment went out F. O. B. shipping point or fac-

tory, and which stated ^^The order makes no men-

tion of a freight allowance. We are wondering

where you got this mistaken impression. We will,

however, take the matter up with Mr. Dockery,"

because they took it up with Mr. Dockery and ap-

parently were satisfied with it. We had every rea-

son to assume they had the contract before them.

If we had any idea that they had no copy or no
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original of tlie supplemental agreement, we might

have thought something about it, but, in fact, we

assumed that they had the whole thing before them

and took no particular notice of that.

Q. Didn't it strike you as peculiar, even if you

assumed that the contract of August 14th had gone

in?

A. I don't know just how it did strike me, if I

paid any attention to it at that time particularly.

Inasmuch as they authorized us later on to deduct

that $559.50. I do not believe it occurred to us

because we had no reason to believe that the entire

terms of the deal were not before them. The lan-

guage ''We are wondering where you got this

mistaken impression" did not require a reply be-

cause they stated that they were taking it up with

their representative. They stated that they were

taking it up with their Mr. Dockery, and were find-

ing it out for themselves. I do not believe that

we answered; I am not sure about that. That

would be the only reason that we did not.

On October 9th, we received a letter containing

the language ''We have just wired our representa-

tive authorizing deduction on your part of the

freight on your carload shipment. At the time

this arrangement was made with you by Mr. Dock-

ery, [163] there was a misunderstanding, because

all shipments are F. O. B. shipping point." I do

not know any particular reason for questioning

whether or not they got the agreement of August

14th, even then. Salesmen are empowered to make

certain deductions, special prices, and other things
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as conditions present themselves to them. They

apparently had taken it up with Mr. Dockery, and

received a satisfactory reply from him. We still

were in the dark that they did not know anything

about this contract. They did not tell us. Except

for the letter of October 3rd and the letter of Octo-

ber 9th, we possibly had no reason to believe that

the salesman under certain conditions, to make a

sale, was permitted to prepay the freight, which is

very often the case, and there was nothing brought

to our attention at that time that was so glaring

that would— The fact that in reply to our letter

of October 12th they wrote back ^^ Thank you very

much for your letter of October 12th, together with

three trade acceptances. We are crediting your

account for the difference between these total

credits and the total invoices, namely, $559.90, as

freight allowance. It was a mistake, of course, on

Mr. Dockery 's part to create any such understand-

ing with you, but he was laboring under the wrong
impression at that time," did not cause us to ques-

tion Dockery 's authority to execute the agreement

of August 14th. As I explained before, it is very

often the rule that salesmen very often have cer-

tain powers that they can make special prices or

prepare freight as conditions warrant and very

often it is—The letter which we received on Novem-
ber 6th, 1928, acknowledging some item of $20 and

$30 had nothing to do with the agreement of August
14th. That merely had reference to certain ex-

penses that were incurred at a county fair for the
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demonstration of the machines. I do not think that

had anything to do with the agreement.

I presume we received the letter of December

18th, in [164] which it is stated ''Your letter of

October 27th to our Sales Manager has been referred

to the Credit Department. In your second para-

graph, you state that one of the clauses of this contract

was to the effect that we were to have salesman or

salesmen at all times to canvass the various towns

in which we are located," and goes on to say, ''To

what contract do you refer? The only contract in

existence between Babbitt Brothers and the New
Home Sewing Machine Company is the original

order involving an outright purchase of sewing ma-

chines from the New Home Sewing Machine Com-

pany by Babbitt Brothers. If you have a collateral

agreement, will you not be good enough to send

it on." I do not remember, Mr. Crable, whether

or not the company immediately upon receipt of

my letter of January 7th disavowed the contract of

August 14th. The letter would be in there. Unless

I would refer to the file, I would not— From the

letter of January 11th, which states, "To say the

least, we were certainly astonished over your letter

of January 7th. Mr. Moran, you as Credit Manager

of so large a concern as Babbitt Brothers Trading

Company surely must know something about the

scope of an agent's authority and the validity of

contracts. Why, the contract quoted in your letter

is absolutely absurd from the New Home Sewing

Machine Company's standpoint. Really, we can not

find words to express our surprise that your com-
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pany would enter into such an arrangement with

the salesman without getting the O. K. of our com-

pany. All we received was the original order dated

August 13th, and there is not the slightest indication

thereon that any other sort of an agreement was

made. In your letter of December 18th, we quoted

the clause that appeared in the lower right-hand

corner of the original order defining the authority

of any of our solicitors. There is no right on the

part of anyone in the Babbitt organization to as-

sume that N. T. Dockery or any other New Home
Sewing [165] Machine Company solicitor would

have the authority to make any such agreement on

behalf of the company. The last sentence in the

Dockery instrument strikes us as being naive, al-

most to the point of being ludicrous: ^If this pro-

posal meets your approval, kindly indicate in the

space provided below.' As if any dealer could find

such a proposal distasteful!" I would say they dis-

avowed it immediately upon our sending in a copy

of our agreement of August 14th, and refused to

consider it as their contract. We then declined to

pay the trade acceptances as they were presented.

When I dealt with whom I thought were reponsible

persons, it was invariably my custom to disregard

those limitations that appear on orders. We did it

in that instance just the same as we do it with

any other instance. We assume that a reputable

firm sends out a representative to sell their mer-

chandise, and they are bound by the things they do.

I will be frank with you, and I am not saying this

in the spirit of sarcasm, the only trouble we have
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had with anyone in matters of this sort were on

sewing machine deals. We had trouble years ago.

This sewing machine contract was not on the same

sort of basis at all, but the former trouble was on

a sewing machine deal. I was opposed to any busi-

ness with sewing machines, on account of my past

experience largely. I did not have another ex-

perience of the same type of this but with sewing

machines. They are the most unsatisfactory mer-

chandise we have had. We have not had experience

with washing machines that we have had with sew-

ing machines. Radios are not so bad.

We sold 22 machines. 150 were purchased. We
had 121 machines at Flagstaff. We sent some ma-

chines to the other branches. I do not have all of

the figures on that, Mr. Crable, right at hand, for

the reason that 12 of these machines were sold at

Winslow, and I entirely overlooked the fact that

they were there. [166] I did not get the figures,

but we sold 10 at Flagstaff, and the cost price of

those machines was $573.50. I have not figured

what we sold them at. I have the figures here and

I can compute them for you. It depends entirely

upon the price of the machines. Some of them

sold for $95, and others for $100, $145, $90 $95—

22 machines retailed at approximately $2,000.00.

Of course there were commissions paid on that, you

know. We paid the commissions in accordance with

the agreement. The men that Dockery brought

were supposed to be under our control. They were

under our contract. We controlled them, to a cer-
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tain extent, to the extent that we passed upon all

contracts that they submitted. I rejected those

that we were not willing to accept. We merely ad-

vanced the cash on these contracts. These men
were not in our employ, except that we through the

terms of this agreement were to pay them and make

the collections. We paid Dockery on the machines

that he sold just the same as with any other sales-

man. We did not pay Dockery for the other sales-

men that he brought in.

In our tax list to the assessor, we did not list the

machines. We assessed them at $7,000 for assess-

ment purposes. That is just an estimate, more than

anything else. We treated them as our property,

naturally.

I think we fulfilled the contract in every respect

with the Sewing Machine Company. We did not

pay for the machines for the reason that the com-

pany did not carry out their terms of the contract.

Freight was allowed by deduction from the first

trade acceptance. The insurance that I spoke of

was a blanket policy which covered the machines.

The machines were in our possession, naturally we

assessed them with the rest of our merchandise.

We insured them as our own. We received 150

machines contained in the order. [167]

Redirect Examination.

(By Mr. WILSON.)
When I said we sold ten machines at Flagstaff,

I mean by that there were ten sold out of the stock

that was at Flagstaff. They were sold by Dockery 's
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salesmen. They were sold under contract of sale,

and the title was retained in Babbitt Brothers Trad-

ing Company. Babbitt Brothers Trading Company
sold no machines other than those sold by those

salesman, and wilfully made no effort to.

Thereupon, H. V. WATSON was called as a wit-

ness on behalf of the defendant, and having been

duly sworn, testified as follows

:

TESTIMONY OF H. V. WATSON, ON BEHALF
OF DEFENDANT.

Direct Examination.

(By Mr. WILSON.)
My name is H. V. Watson. I reside at Flagstaff.

I am vice-president of Babbitt Brothers Trading

Company. In August of 1928, I had the title of

general manager of Babbitt Brothers Trading Com-

pany. I met N. T. Dockery in the month of August,

in my office on August 13th, 1928. At that time he

had in his possession credentials or documents of

identification, with reference to the New Home Sew-

ing Machine Company. It was either a letter from

his firm addressed to him as Sales Manager of

Arizona and New Mexico that he showed me or a

card of identification, I am not sure which, but he

satisfied me. Reference was made to the position of

Sales Manager. His credentials were—stated that

he was Sales Manager. Whether it was in the form

of a letter or a card, I don't remember, but it stated

that he was Sales Manager for the territory—for the
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States of Arizona and New Mexico for the New
Home Sewing Machine Company. I do not remem-

ber what name and signature it bore. An officer of

the New Home Sewing Machine Company. [168]

I have seen the letter, Defendant's Exhibit No.

^^A," in my office on August 13th, in the afternoon.

Mr. David Babbitt came in in regard to the pur-

chase of these sewing machines. Just Mr. Babbitt

and myself were present. Late in the same after-

noon, I saw Mr. Dockery. We had called a meeting

of what we termed our committee, to discuss with

Mr. Dockery the purchase of sewing machines. It

was at this meeting that I saw Defendant's Exhibit

^'A." Mr. Dockery had the letter, and it was dis-

cussed. The proposition contained in the letter was

not acceptable. We then stated to Mr. Dockery the

terms on which we would accept the carload of sew-

ing machines. The terms that we stated were in

addition to the things that he had set forth in the

letter. I was not present at any meeting pertain-

ing to it on the following day. The understanding

that we reached at that meeting was the end of

it as far as I was concerned. I had nothing more

to do with the transaction from that time on.

TESTIMONY OF J. R. BABBITT, ON BEHALF
OF DEFENDANT.

J. R. BABBITT was then called as a witness in

behalf of the defendant, and having duly been sworn,

testified as follows

:
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Direct Examination.

(By Mr. WILSON.)
My name is J. E. Babbitt. In August, 1928, I

was Branch Manager of Babbitt Brothers Trading

Company, supervising manager of the branches.

The signature ^^ J. R. Babbitt" on Defendant's Ex-

hibit '*B" is my signature. I signed that on the

14th day of August. I was present at the time

Defendant's Exhibit ^^C" was executed by Mr.

Dockery and Mr. Custis. After they were executed,

a copy of each was attached and one was retained

by us and one was given to Mr. Dockery, is the

way I recall it. I was present at the meeting the

day before. On that occasion, I saw [169] the

instrument marked Defendant's Exhibit ^^A." De-

fendant's Exhibit ''A" was not satisfactory to the

members of our organization present at that meet-

ing. That was not presented by Mr. Dockery, The

first letter. Defendant Exhibit *'A," dated August

13th, was not acceptable to our committee when it

was presented. Defendant's Exhibit ''B" was exe-

cuted subsequent to the presentation of that to our

committee. As I recall it, the first letter was pre-

sented to us on August 13th. The second letter

was presented on August 14th, I think. I am not

positive whether a day intervened from the day of

the consideration of the first letter and the rejection

of its terms before the second letter was considered,

or whether it was all the same day. I am a little

confused in the matter. The order was executed on

the 13th. The order was accepted—was executed
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the same day that the order was made out on the

company form, as I remember it. The letter of the

14th marked Exhibit ^^B," and the order itself,

marked Exhibit '^C," are the instruments that I

refer to that were attached together that day. They

were signed the same day.

Cross-examination.

(ByMr. CRABLE.)
I did not sign the order as well as the alleged

contract of August 14th, for the reason that it is

customary to have the department manager sign the

orders. The order was really confirmed before it

was signed by the department manager. Usually

the procedure is the other way round. The order

was confirmed before Mr. Custis signed it, by my
signing the supplementary agreement. The type-

written instrument I referred to as a supplementary

agreement is really one agreement. It is a further

agreement that was actually shown on the original

order. I referred to it as a supplemental agree-

ment, supplemental to the agreement that was made
when the original proposition was turned [170]

down. I don't remember the date. We turned

down one proposition on the 13th and another

proposition was submitted to me in this letter. I

guess it should not be termed a supplemental agree-

ment, exactly. It is a new agreement, is what it

actually is. I do not treat it as distinct from the

order. It really is the order. There were two

sheets of paper when it came down there. It was

customary for department heads to sign orders.
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My purpose in going to Mr. Custis was to have him

sign the order. The typewritten contract had al-

ready been signed by me. It was not exactly a

separate instrument then. You could not have a

contract unless you had some material with which

it had to deal. The sheet of paper just gave us

the details of what we ordered, that is all. I do

not know why the machines ordered were not em-

bodied in the contract itself. It was not because

we considered them two separate instruments.

There was no particular occasion for my going in

to watch Mr. Custis sign the order. I happened to be

there, and as I had just signed the contract, I probably

just walked out with Mr. Moran. As far as I can

recall, that is the only reason. I do not remember

definitely, if I had any other reason. The furniture

department was on the way back to my desk. I

lingered long enough to see Mr. Custis sign the

order. I saw him sign the order, then Mr. Dockery

signed it.

C. HAILE was then called as a rebuttal witness,

on behalf of the plaintiff, and being first duly sworn,

testified as follows

:

TESTIMONY OF C. HAILE, FOR PLAINTIFF
(IN REBUTTAL).

Direct Examination.

(By Mr. CRABLE.)
My name is C. Haile. I am an employee of the

New Home Sewing Machine Company, the plaintiff
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in this action. My capacity is credit and collection

manager. I have held this position for four and a

half years, since February, 1927. I [171] know

Nick Dockery personally. I met him on or about

September 15th, 1928, about a month after this

order was taken. He was a salesman employed to

solicit orders, which he was required to send in to

us for our rejection or acceptance.

There is no written authority of Dockery 's ap-

pointment other than letters that might have passed

back and forth between the New Home Sewing Ma-

chine Company and Nick Dockery. When we em-

ploy a sales manager, we give him definite written

authority, but this man was not a sales manager.

He was not really an original sales—he was a special

agent of his brother, John T. Dockery. John T.

Dockery was to get the commission—credits on any

sales, and out of this commission credit his brother

was to be paid an overwriting of $3.00 per machine.

This man was no general sales manager. He was

just an ordinary order seeker—order solicitor. He
had been doing that prior to August 13th, 1928, only

for a period of about a month or a month and a

half, excepting in the case—for instance—on the

May 25th order he was just working through his

brother. He received no direct commissions from

us at all. I believe you will notice that John T.

Dockery 's name is on that May 25th, 1928, order.

It was just somewhere around that time that John

T. Dockery wanted his brother, Nick T. Dockery,

to do some outside soliciting for him, but John T.
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Dockery was the salesman who was entitled to the

commissions, to pay Nick Dockery. There was no

authority in writing. I called Nick Dockery an

order seeker, not an order taker.

The salesmen called on various dealers. We have

a list of people who bought from us in the past,

and they also use some of the mercantile agency

books. They call on dealers who are likely to buy

sewing machines, and they have printed order blanks

from us, on which they are required to take orders

and send those orders in to our office, the main office

of the company, which at that time was in New York

City. I was there at the [172] time, and it was

up to me to decide whether or not we could accept

the credit—accept the order. Mr. Dockery did not

have authority to take orders, other than on the

form that I have referred to. I am referring to a

form. Plaintiff's Exhibit 3. I received Plaintiff's

Exhibit 3 on the morning of August 20th, 1928.

Prior to receiving it, I had knowledge that the order

had been taken. Very early in the morning of

August 14th, 1928—well, as soon as our office opened,

we received a telegram, a night letter which had

been sent from Flagstaff, Arizona, on August 13th,

and the telegram itself will show that it was received

in the New York office of the Western Union at, I

think, 3:36 A. M., on August 14th.

Thereupon, telegram from Nick T. Dockery to

F. J. Kelly, in care of the New Home Sewing Ma-

chine Company, was admitted in evidence as Plain-

tiff's Exhibit Number 4, and is in words and figures

as follows:
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PLAINTIFF'S EXHIBIT No. 4.

WESTERN UNION.
(Regular Telegram Form.)

Received at

SB30 33 Collect NL—Flagstaff Ariz 13

1928 Aug 14 AM 3 36

F. J. Kelly,

Care New Home Sewing Machine Co

—

432 Fourth Avenue New York NY

—

Sold car of one hundred fifty machines to Babbitt

Bros Flagstaff today order coming by air mail one

hundred thirty K twenty shuttles expect to get two

twenty five orders this week.

NICK T. DOCKERY.
When I received this order, marked Plaintiff's

Exhibit No. 4, I received with it a printed sales

report. [173]

(By Mr. CRABLE.)
Q. Is this the instrument that you referred to ?

A. It is.

Mr. CRABLE.—Offer that in evidence.

Mr. WILSON.—We object to that as irrelevant,

incompetent and immaterial, and in no way binding

the defendant, and not purporting to have been a

copy of the contract—not purporting to be a part

of the contract.

Mr. CRABLE.—Traveling salesman's daily re-

port went with the order by Dockery, and it is

offered.

The COURT.—Objection is overruled. It is ^^5."

Mr. BABBITT.—Exception.
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Thereupon, traveling salesman's daily report to

the New Home Sewing Machine Company, dated

August 13th, 1928, and signed by Nick T. Dockery,

was admitted in evidence, as Plaintiff's Exhibit

Number 5, and is in words and figures as follows

:

PLAINTIFF'S EXHIBIT No. 5.

NEW HOME SEWING MACHINE CO. TRAV-
ELING SALESMAN'S DAILY REPORT.

432 Fourth Avenue.

New York N. Y.

Day of Week: Monday. Date: 8/13/1928. Sales-

man: Nick T. Dockery.

Town: Flagstaff. County: . State: Ariz.

Dealer's Name: Babbitt Bros. Buyer's Name:

Custis.

Order enclosed—New Home Vibr. Mach. D30.

[174]

New Home Oscillating 130.

" " Electric Machines

(Exhibit No. 5—Continued.)

Ruby machines .

Are machines displayed where everybody who enter

store can see them?

Is dealer's store in good location'? Is it the right

store for our line ?

Did you talk with dealer about school machines, and

our school proposition?

What other makes do they buy ?

Do they push the New Home in preference ?
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Is dealer giving the New Home a window display

periodically ?

Is dealer using the bulletins with sub dealers and

canvassers ?

Has dealer placed sample electric machine with Cen-

tral Station for display?

How many 7 dr. on display floor ?

New Home 5 " " " "

New H. Cabinets ^^ " "

Ruby " " "

Electrics dr " " "

Have you placed a transfer sign on dealers win-

dow?

Is dealer using the trade-in proposition?

If not, why?

How many New Home and Ruby machines in stock

all told on display floor and warehouse?
What price does dealer ask for New Home! 5 dr. 7 dr Cabinets

N.H. H. H.
Time

Cash

Is dealer selling the New Home on time payments,

either lease, charge or note accounts ?

List of prospective The New Home Dealers :

Kind of store:

What make do they handle ? [1'75]

(Exhibit No. 5—Continued.)

(List of names of other dealers in town selling other

makes of machines electrical or treadle.)

List names of dealers in town selling New Home
Machines through use of the bulletins :

Kind of store
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REMARKS:
How is this for the 1st order ?

(Signed) NICK T. DOCKERY.
13th is lucky.

I never saw Defendant's Exhibit ^^B" before, and

I never heard of its contents or advised of its con-

tents until defendant's letter of January 7th, 1929.

I am familiar with it now. We did not receive any-

thing else, except Plaintiff's Exhibit No. 3 and the

salesman's report, Plaintiff's Exhibit No. 5, when

we received the order. I was in New York at that

time, and all orders came to me, including those

—

all orders that the company received come to my
desk.

By Mr. CRABLE.—Q. I will ask you if you re-

ceived such an instrument dated August 14th, Ex-

hibit ^*B," in connection with the order of August

13th, our Exhibit 3, would you have accepted it?

A. Absolutely not. We could not consider an ar-

rangement like that.

Mr. BABBITT.—Move that the last part of that

answer be stricken as not responsive.

The COURT.—It is a little more than responsive.

It may .be stricken, however. That is, the latter

portion.

Mr. WILSON.—Yes, the latter portion. [176]

(The witness continues:) I have seen the letter

dated October 29th, 1928, to Babbitt Brothers Trad-

ing Company. I dictated that. The original was

mailed out just as all our other letters to Babbitt

Brothers Trading Company were mailed. It is an
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exact copy of the letter sent out. It was a carbon

under the original. In mailing the original of it, I

treated it the same way as the enumerable others

that are in the one pack that has been admitted in

evidence.

Thereupon the letter dated October 29th, 1928, to

Babbitt Brothers Trading Company from the New
Home Sewing Machine Company was admitted in

evidence, as Plaintiff's Exhibit Number 6, and is in

words and figures as follows

:

PLAINTIFF'S EXHIBIT No. 6.

Oct. 29, 1928.

Babbitt Bros. Trading Co.,

Flagstaff, Arizona.

Gentlemen

:

Your letter of Oct. 27th, to our Sales Manager,

has been referred to the Credit Department. In

your second paragraph you state: ^^One of the

clauses of this contract was to the effect that we
were to have a salesman, or salesmen, at all times to

canvass the various towns in which we are located."

To what contract do you refer "? The only con-

tract in existence between Babbitt Bros, and the

New Home Sewing Machine Co. is the original order

involving an outright purchase of sewing machines

from the New Home Sewing Machine Co. by Babbitt

Bros. If you have a collateral agreement, will you

not be good enough to let us have a copy thereof and

mark same to the attention of the writer?
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Meanwhile we are getting in touch with our own

[177] solicitor to ascertain what the trouble is.

(Exhibit No. 6—Continued.)

Very truly yours,

THE NEW HOME SEWING MACHINE
CO.

Credit Manager.

C. HAILE/BM.
(The witness continues:) In the letter, I stated,

referring to a letter from Babbitt Brothers Trading

Company, which I refer to as October 27th, ^^In

your second paragraph you state ' One of the clauses

of this contract was to the effect that we were to

have a salesman or salesmen at all times to canvass

the various towns in which we are located.' To

what contract to you refer? The only contract in

existence between Babbitt Brothers Trading Com-

pany and the New Home Sewing Machine Company
is the original order involving an outright purchase

of sewing machines from the New Home Sewing

Machine Company by Babbitt Brothers. If you

have a collateral agreement, will you not be kind

enough to let us—" The original order to which I

was referring was Plaintiff's Exhibit No. 3. I had

no knowledge of the existence of the alleged order of

August 14th at that time. Subsequent to the receipt

of that letter or order of August 13th, 1928, there

was some correspondence passed between us and

Babbitt Brothers with reference to a freight item.

We allowed it to Babbitt Brothers, or rather author-

ized them to deduct it from the first freight allow-
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ance. But it is not a legitimate charge against our

Company.

If the salesman writes in to the Company for

some kind of a credential or card, the company

would give them one of the regular form that is used.

It is a little card the size of an ordinary personal

card. I do not even carry one myself. I carry my
own personal card, but I have seen these—used them

—and there is our trademark impressed or embossed

in at the top and [178] then the name New Home
Sewing Machine Company, 432 Fourth Avenue,

New York City, now Rockford, Illinois, and above,

in the left-hand corner, was the name of the sales-

man underneath the word ^^ salesman." If Mr.

Dockery had this—anything different from that, he

did not get it from our company. There is no seal

of the company on the card. It is a mere business

card. I do not use the company's card. No one

issues any card, except the business card that I

spoke about. The sales department do that.

They employ salesman or agents or managers, and

give them just cards. Just salesman's cards, and

we give them our order blanks.

I know absolutely that Nick Dockery was not sales

manager for Arizona and New Mexico. We have

only one general sales manager, and he was in our

executive office. And then we had a man in charge

of the territory, by the name of R. Beck Jordenson,

in charge of California, Arizona, Texas, Oregon,

Washington—those are the principal states.

I saw Mr. Dockery in Rockford, Illinois, in Sep-
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tember of 1928. At that time, I did not learn from

him of the existence of this purported contract of

August 14th, 1928.

Before I made the freight allowance, I got in

touch with Dockery, but I never did learn from him

of the existence of the purported agreement of Au-

gust 14th, 1928. I received the order and entered it.

I handled the correspondence with reference to the

collection of accounts, and also any question about

the order itself. Most of the letters are signed by

me. I know what authority is given salesmen, be-

cause I am dealing with sales all the time. All the

years I have been with the company. I am not

sales manager, but I see all of the correspondence

that comes in with reference to the account, after

they get on the books.

I know the sales department and the sales man-

ager, and [179] anybody in his department who

sends out a letter with reference to his account

usually gives me a copy of it, and I have access

to the files at all times. I went over the files to

see whether Mr. Dockery had any authority what-

ever. I cleaned out the files. I found he had no

authority to bind the company under a contract.

His sole authority consisted in seeking to obtain

orders. I know what authority was given by the

sales manager, because I have seen the letters that

passed between the sales manager, Mr. F. J. Kelly,

and John T. Dockery, through whom all of these

negotiations were made. Now John T. Dockery

was advised on what basis his brother Nick T. Dock-
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ery could be used. We have only one general

sales manager. We have others in the v^est, and

one at San Francisco, but we do not call them sales

managers. They are merely salesmen who have the

duty of looking for men to assist them, secure all

subagents. For instance, R. Beck Jordenson, the

man I mentioned a while ago, did not receive, to

give you an illustration of it, just what I mean,

Mr. Jordenson did not receive anything like the

commission that Mr. Dockery did on this. He
merely got an overwrite on any orders that were

procured by men in his territory, under the over-

write of a mere 50 cents on a machine. But in all

orders that he got himself we treated as if he were

the sole salesman. Mr. John T. Dockery did not

have more power than Mr. Jordenson at San Fran-

cisco. As far as their actual powers were concerned,

not any one of these three men had any authority

to bind the company. They were given the printed

contracts and literature of the company, and were

to endeavor to secure orders for the company under

its regular terms and conditions. No salesmen have

any authority to do anything other than they had a

special—they may have been given special letters

sometimes. For instance, my authority, my work is

supposed to concern itself with the passing on orders

and the collection of accounts. [180] Normally, I

don't go out on an account of this kind, but I was

given special authority to do it. My authority is

limited to anything that pertains to the credit and

collection department. The agent has no authority

beyond the authority to take orders, subject to the
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approval of the house. What I mean is that he has

no authority to enter into a binding contract for the

company—between the company and any dealer he

might call on.

Cross-examination.

By Mr. WILSON.—I did not consider it an un-

usual thing for Mr. Dockery to fix the terms on that

stuff different from the terms on the contract, be-

cause it was an unusually large order. Eeferring

to Defendant's Exhibit ^^C," the terms in that read

'^net 60 days, 2% discount cash in 30 days from the

date of invoice f. o. b. shipping point," as it was pre-

sented to me for consideration. It was whether or

not I wanted to accept the order on the terms he had

written in there. I did not consider it an unusual

thing to change those terms, in view of the size of

the order. I would not have accepted it if the order

had been for only one or two machines. The clause

at the bottom of this same instrument, ^'4-KlOOM.

No charge, to be given away"; with quantity pur-

chases we may give premium machines. I had au-

thority for that. I did not consider it strange that

Dockery give away three New Home Midget Ma-

chines on an order of 100 machines. Salesmen often

to-day are allowed a certain number of premiums.

Referring to the letter of October 29th, when I refer

to a letter for the attention of our sales manager, of

October 27th, from Babbitt Brothers Trading Com-

pany, I am quite convinced from what I have seen

that I must have dictated this letter as October 22.

I just assumed that I made that mistake, and dic-

tated properly. It might have been that it sounded
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like 27th. I was probably referring to a letter from

Mr. Custis, dated October 22d, Defendant's Exhibit

*^B" in this case. [181] I am quite sure of that.

At least I recognize the important clauses in it. The

letter of October 29th very specifically called my at-

tention to a clause in the contract that I referred to

in the letter of October 22d. That is why I asked

him immediately to give me a copy of that contract.

Although I did not get a copy of that contract until

January 7th, I believe, I followed that up carefully

to find out where he got that information. I guess

it was December 13th, for I wrote for further in-

formation. That was because we were taking the

matter up with Mr. Dockery. I said in that letter

of October 29th I was going to take it up, and I was

waiting for a reply from him about the contract, and

in the meantime this misundertanding with regard

to the freight came up.

We discharged Mr. Dockery, because his commis-

sion account, or rather his commission account

through his brother John T. Dockery, was absolutely

going in the red. We could not afford to keep him
on. He was discharged on October 13th, 1928. We
paid him $28.00 expenses reimbursements on Novem-
ber 6th, 1928, but when that expense account came in

I do not know. The expense record itself is checked

out as soon as we can get to it, but that covered ex-

penses—I don't know for what period prior to that,

and all these expense checks were charged against

the commission account.

It did not necessarily occur to me when I received
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the letter in evidence as Defendant's Exhibit *^D,"

urging me to ship the machines September 6th, stat-

ing '^as Flagstaff is strictly a summer town we feel

it w^ould be of mutual advantage to have these ma-

chines start rolling at the earliest possible date/' to

wonder whether that was a sale outright. It just

meant this much to us, that the sooner we got those

machines there, the sooner the business of getting a

re-order. That is what we consider by mutual

[182] advantage. I considered that the sooner

they got those machines sold, the sooner we could ac-

cept to re-order. I did not send out a confirmation

of our sale when I received this order, but it was our

practice at the time to send a postcard out. I don't

know whether one was sent out in this case or not.

The postcards we used in that merely acknowledges

what type of machine to be shipped. We usually

send out a confirmation. I would not testify that

one was sent out at this time. If they followed the

usual procedure, it did go out.

Redirect Examination.

(By Mr. CRABLE.)
Q. How was it you happened to allow that

freight ?

A. In the first place, I did not want to create any

ill feeling between the Babbitt Brothers Trading

Company and ourselves right at the start as it was

possibly

—

Mr. WILSON.—I object to it, if the Court please.

We will object to this on the ground it calls for a

conclusion of the witness.
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Mr. CRABLE.—It is not a conclusion. It is a

reason. Here is why we asked, because it appears

from the evidence that in the contract of August

14th there is something said about freight allowance,

and we don't want to leave the Court the impression

that when we made this allowance that we were

doing it in accordance with that contract. We want

to show by this proof that it was done wholly aside

from the contract without knowledge on the part of

the company.

The COURT.—Well, the objection is overruled.

Mr. WILSON.—Exception. [183]

The COURT.—Answer the question.

A. What did I say there ?

(Question read.)

A. I will give the answer again. I did not want

to create any ill feeling between Babbitt Brothers

Trading Company and ourselves, and I meanwhile

had gotten in touch with Mr. Dockery, and he told

me, or rather he sent us a wire stating that Mr.

Dockery—Mr. R. Beck Jordensen had told him he

could allow freight, and as the commission account

was sufficient to justify the charge, I allowed the

freight to Babbitt Brothers—allowed them to de-

duct from the first trade acceptance, and charge

against John T. Dockery 's commission account, but

our margin is so small, that we could not stand that

extra freight deduction.

Mr. Jordensen, I explained awhile ago, was the

salesman for the company. I think he was called

supervisor for the coast, or something like that. I
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did not expect this or I would have it handy. This

is the original wire which I received that was sent

directly to me. Jordensen told me freight was al-

lowed on all carload shipments and taken out of

first acceptances. That is what Dockery told me.

Thereupon, wire from N. T. Dockery to C. Haile,

dated October 8, 1928, was admitted in evidence as

Plaintiff's Exhibit Number 7, and is in words and

figures as follows

:

PLAINTIFF'S EXHIBIT No. 7.

WESTERN UNION.

(Regular Telegram Form.)

Received at 216 South Main Street, Rockford, 111.

Telephone Main 150

C780 47 NL Collect—Flagstaff Ariz 8 1928 Oct 8

PM 11 21. [184]

(Exhibit No. 7—Continued.)

C. Haile—

New Home Sewing Machine Co.,

Rockford 111—

Jorgensen told me freight was allowed on all car

load shipments and was taken out of first accept-

ance and that was the way this car was sold chang-

ing it any other way would blow up the deal wire

acknowledgment and acceptance will be signed and

sent in

N. T. DOCKERY.
(In pencil) Mr. Hale.
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(The witness continues:) I do not think Mr.

Jordensen had any authority to allow freight de-

ductions for carload shipments. My recollection is

that he never did allow freight on a carload ship-

ment, and I would not testify positively to that, be-

cause it is— In any event, I allowed the freight

for the reasons given, and after an investigation

of Dockery. I did not have any knowledge of the

agreement of August 14th at that time. I did not

make the allowance of freight under the contract

of August 14th. I did not know that the August

14th contract existed until in the defendant's letter

of August 27th, 1929.

TESTIMONY OF P. J. MORAN, FOR DE-
FENDANT (RECALLED).

P. J. MORAN, recalled as a witness for the de-

fendant, testified as follows:

I never received the original of the letter of Octo-

ber 29th, a copy of which is an exhibit in this case,

as Plaintiff's Exhibit No. 6.

TESTIMONY OF O. B. CUSTIS, FOR DE-
FENDANT (RECALLED).

O. B. CUSTIS, recalled as a witness for the de-

fendant, testified as follows:

I did not ever see the original of the letter you

hand me, marked Plaintiff's Exhibit 6 in evidence

in this case, dated October 29th. [185]
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(Testimony of O. B. Custis.)

Cross-examination.

(By Mr. CEABLE.)
Q. I will ask both of you gentlemen, would the

attitude of your corporation have been any differ-

ent if you had seen that letter?

Mr. MORAN.—Not a bit in the world, so far as I

am concerned.

Thereupon, no further evidence was introduced,

and the foregoing embraces all of the evidence in-

troduced in the case.

Thereupon the court took the case under advise-

ment, and thereafter, on the 25th day of August,

1931, the court filed its memorandum of authorities

and decision in favor of plaintiff and against the

defendant, to which ruling an exception was en-

tered on behalf of the defendant.

Thereafter, on the 26th day of August, 1931,

plaintiff was granted an extension of time within

which to file findings of fact and conclusions of law,

for a period of thirty days from and after August

26th, 1931, and thereafter, on the 7th day of No-

vember, 1931, the court denied defendant's pro-

posed amendments and additions to plaintiff's find-

ings of fact and conclusions of law, to which ruling

of the court the defendant, by its counsel, then and

there duly excepted, and thereupon, on said 7th day

of November, 1931, judgment was entered in favor

of plaintiff and against the defendant, as prayed

for in plaintiff's complaint, and that said defend-

ant take nothing by reason of its counterclaim, to
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which ruling and judgment defendant duly ex-

cepted.

Thereupon, on the 7th day of November, 1931,

the court entered an order that execution of judg-

ment be stayed sixty days from and after said date,

and that defendant have sixty days from and after

said date within which to prepare, serve and file its

bill of exceptions in said case. [186]

Thereupon, on the 5th day of December, 1931, de-

fendsmd moved the court to grant a new trial

herein, which motion the court denied, to which

ruling and order of the court the defendant by its

counsel then and there duly excepted, and there-

after, on the 30th day of December, 1931, the court

entered an order allowing said defendant until the

6th day of February, 1932, within which to prepare,

serve and file its proposed bill of exceptions, and

further ordered that defendant be granted a stay of

execution up to and including said 6th day of Feb-

ruary, 1932, and further ordered that the term of

court at which judgment was entered in this case

be extended to the 6th day of February, 1932, for

the purpose of preparing, filing, settling, allowing

and approving the bill of exceptions herein, and for

the purpose of making any and all motions and
taking any actions which must be taken or made
within the term of the court in which said judg-

ment was entered.

At the trial of said cause, said proceedings were
had, and such evidence and such offers of evidence,

and such motions and such rulings by the court
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were made, and such exceptions were taken and

saved at the respective times of the several rulings

and actions excepted to as herein indicated in the

foregoing pages.

Forasmuch as the matters and things above set

forth do not duly appear of record, the said de-

fendant, Babbitt Brothers Trading Company, ten-

ders and presents the foregoing as its bill of ex-

ceptions in said cause, and prays that the same may
be settled, allowed, and signed and sealed, and made

a part of the record in said cause by this court,

pursuant to the law in such cases.

Copy received February 4th, 1932.

CORNICK & CRABLE,
Attys. for Appellee.

•Checked and approved March 1, 1932.

CORNICK & CRABLE,
Attys. for Ptff. [187]

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

The foregoing bill of exceptions having been pre-

sented to me for allowance within the time fixed

by order of the court for such purpose, and the

same having been examined by me and found to be

correct, the same is now on this 5th day of March,

1932, duly signed, approved, and allowed.

F. C. JACOBS,
Judge.

Proposed bill of exceptions. Filed Feb. 5, 1932.

J. Lee Baker, Clerk, United States District Court
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for the District of Arizona. By George A. Hillier,

Deputy Clerk.

Approved bill of exceptions. Filed Mar. 5, 1932.

J. Lee Baker, Clerk, United States District Court

for the District of Arizona. By George A. Hillier,

Deputy Clerk. [188]

October, 1931, Term, at Phoenix.

Minute Entry of Saturday, March 5, 1932.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

L.-387.

THE NEW HOME SEWING MACHINE COM-
PANY, a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OF COURT—MARCH 5, 1932—OR-
DER ALLOWING, SETTLING AND AP-
PROVING BILL OF EXCEPTIONS.

IT IS ORDERED that the engrossed bill of ex-

ceptions be and the same is hereby allowed, settled

and approved as the bill of exceptions herein and
made a part of the record of this cause. [189]
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[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable P. C. JACOBS, Judge of the

District Court of the United States of America,

in and for the District of Arizona:

Babbitt Brothers Trading Company, a corpora-

tion, your petitioner, who is the defendant in the

above-entitled cause, prays that it may be permit-

ted to take an appeal from the judgment entered

in the above cause, on the 7th day of November,

1931, to the United States Circuit Court of Appeals

for the Ninth Circuit, for the reasons specified in

the assignment of errors which is filed herewith;

and it prays that a citation may issue as provided

by law and a transcript of record in said cause be

sent to said Circuit Court of Appeals for the Ninth

Circuit.

And your petitioner desires that said appeal

shall operate as a supersedeas, and therefore prays

that an order be made fixing the amount of security

which said defendant shall give and furnish upon

said appeal, and that upon giving such security all

further proceedings in this court be suspended and

stayed until the determination of said appeal by

said Circuit Court of Appeals.

Dated this 3d day of February, 1932.

C. B. WILSON,
JAMES E. BABBITT,

Attorneys for Defendant and Appellantc

Filed Feb. 4, 1932. [190]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now Babbitt Brothers Trading Company,

a corporation, the defendant in the above-entitled

cause, and files the following assignment of errors

upon which it will rely in the prosecution of the

appeal herewith petitioned for in said cause from

the judgment of this court entered on the 7th day

of November, 1931:

I.

The court erred in finding under Paragraph I of

findings of fact '^that all of the allegations of plain-

tiff's complaint are true/' for the reason that the

uncontradicted evidence shows:

(1) That the trade acceptances sued upon were

executed and delivered by defendant conditionally

and pursuant to contract between plaintiff acting

through its solicitor or agent and defendant.

(2) That said contract was made up of two

parts executed simultaneously and attached, and
after it was delivered to plaintiff's solicitor or

agent, part of said contract was detached before

reaching the home office of plaintiff, so there was
no meeting of the minds of the parties.

(3) That by reason thereof the consideration

for said trade acceptances sued upon wholly failed

[191]

(4) That, therefore, the defendant was not in-

debted to plaintiff for the sum sued upon in this

action or any part thereof.
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II.

The court erred in finding under Paragraph II

of findings of fact '^that all of the allegations of

plaintiff's reply to defendant's answer and plain-

tiff's answer to defendant's cross-complaint are

true," for the reasons set forth in No. I of this as-

signment of errors, and for the further reason that

the uncontradicted evidence shows:

(1) That plaintiff's agent Dockery had au-

thority to solicit orders, and that in soliciting the

contract, consisting of the order form and proposal

of August 14, 1928, he did not exceed his authority.

(2) That defendant had no knowledge of Dock-

ery 's alleged want of authority to solicit said con-

tract, consisting of the order form and the proposal

of August 14, 1928.

(3) That plaintiff is indebted to defendant for

the sums expended by defendant on said sewing

machines, as set forth in defendant's cross-com-

plaint.

III.

The court erred in finding under Paragraph VI
of findings of fact 'Hhat the printed written con-

tract executed by plaintiff's agent, Dockery, a copy

of which is Defendant's Exhibit No. ^C,' was suffi-

cient to put defendant upon inquiry as to the

agent's authority, as the printed contract con-

tained the statement ^that the New Home Sewing

Machine Company shall not be in any way liable

under any separate or collateral agreement made
between the undersigned and its salesmen,' " for

the reasons set forth in No. I and No. II of this
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assignment of errors and for the further reason

that the uncontradicted evidence shows that the

agent Dockery when questioned about [192] his

authority produced an identification card of plain-

tiff bearing the signature of some officer of plain-

tiff company stating that he (Dockery) was its

sales manager for New Mexico and Arizona.

IV.

The Court erred in finding under Paragraph VII
of findings of fact ^Hhat the collateral agreement of

August 14, 1928, a copy of which is Defendant's

Exhibit No. ^B' herein, is an extraordinary guar-

anty or warranty or one beyond the usage of the

business in which Dockery as agent was employed,"

in that there was no evidence introduced to support

such finding and for the further reason that the so-

called '^collateral agreement of August 14, 1928,"

constituted but a part of the agreement entered into

between said parties on August 14, 1928, and was

detached from the other part of said agreement

after the execution and delivery of same and be-

fore the other part thereof reached the home office

of plaintiff.

V.

The court erred in finding under Paragraph
VIII of findings of fact ''that defendant had no
right to assume that the agent Dockery was au-

thorized to make any extraordinary guaranty or war-
ranty or one beyond the usage of the business in

which he as agent was employed," in that the evi-

dence shows that he had authority to solicit orders

which were required to be approved and accepted
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by his principal and for the further reason that he

presented to defendant an identification card over

the signature of plaintiff through one of its offi-

cers, in which he was described as plaintiff's sales

manager for New Mexico and Arizona.

VI.

The court erred in finding under Paragraph IX
of findings of fact ^'that the agent Dockery had

limited authority [193] as expressed in the

printed written contract of August 14, 1928, a copy

of which is Defendant's Exhibit No. 'C,' and that

in executing the collateral agreement of August 14,

1928, he exceeded his authority ; that defendant had

notice and knowledge of such limited and exceeding

of authority," in that the uncontradicted evidence

shows that agent Dockery had the right to solicit

orders, and that in soliciting the collateral agree-

ment of August 14, 1928, he did not exceed his au-

thority, and that the evidence shows that defend-

ant had no notice or knowledge of such limited or

exceeding of authority.

VII.

The court erred in rejecting and disallowing de-

fendant's proposed amendments and additions to

findings of fact for the reason that each and every

finding and statement of fact therein contained was

supported by the uncontradicted or great weight of

evidence in said cause.

VIII.

The court erred in its findings of fact and conclu-

sions of law and judgment entered in accordance
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therewith for the reason that said findings of fact

and conclusions of law and judgment were not sup-

ported by the evidence in said cause.

IX.

The court erred in entering judgment for plain-

tiff and against the defendant in said cause for the

reason that said judgment is unsupported by the

evidence and against the great weight of the evi-

dence in that the uncontradicted evidence in said

cause shows that at the time of the taking of the

order by plaintiff through its agent or solicitor,

Nick T. Dockery, the said Dockery presented to de-

fendant a card over the signature of plaintiff exe-

cuted by one of its officers, in which said Dockery

was described as Sales Manager for Arizona and

New Mexico; that on the date of the presentation

of said card [194] and the soliciting of said or-

der on August 13, 1928, said Dockery made a writ-

ten proposal for the sale of a carload of sewing

machines to defendant, which proposal was re-

jected; that thereafter on August 14, 1928, said

Dockery made another proposal to defendant ac-

companied by order form, which said proposal and
order form were executed simultaneously on Au-
gust 14, 1928, attached together and together con-

stituted the agreement between the parties, and a

copy of each as attached retained by defendant and

by Dockery for plaintiff; that after the attaching

and delivery of said proposal and order form the

proposal was detached from said order form before

it reached the home office of plaintiff, without the

knowledge or consent of defendant. The sewing
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machines were shipped by plaintiff to defendant,

and the trade acceptances sued upon were accepted

by defendant without knowledge upon the part of

defendant that said proposal which was attached to

the order form had been detached, and at the time

of the acceptance of said trade acceptances plaintiff

had not defaulted in any particular in carrying out

the terms of its contract, as embodied in both said

order form and proposal.

The consideration for said trade acceptances

was the purchase price of the sewing machines and

said acceptances were accepted as an accommoda-

tion to plaintiff conditionally and without knowl-

edge on the part of defendant that plaintiff was not

in possession of both the order form and proposal

which were a part of the order contract of August

14, 1928. Defendant complied with all of the

terms of said contract, as embodied in said contract,

consisting of said order form and proposal, in good

faith without knowledge that the said proposal had

been detached; that by reason of said proposal

having been detached from said order form there

was no meeting of the minds of the parties, and the

consideration [195] for said trade acceptances

sued upon wholly failed. The uncontradicted evi-

dence shows that Dockery had authority to solicit

the order and submit to plaintiff the contract as pro-

posed by him, consisting of the order form and the

proposal which were attached, and by reason of

the failure of Dockery to send in the entire contract

there was no meeting in the minds of the parties.
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X.

The court erred in admitting in evidence over the

objection of defendant that certain document de-

scribed as ^'Traveling Salesman's Daily Report"

admitted as ^^Plaintiff's Exhibit No. 5," for the

reason that it was self-serving and not binding upon

defendant. The substance of the testimony and the

document so admitted are as follows:

^'Q. (By Mr. CRABLE.) Mr. Haile, when you

received the order which is marked Plaintiff's Ex-

hibit 3, did you receive with it any other instru-

ment or paper ?

A. Yes, we received a printed sales report.

Q. Is this the instrument that you referred to ?

A. It is.

Mr. CRABLE.—Offer that in evidence.

Mr. WILSON.—We object to that as irrelevant,

incompetent, and immaterial, and in no way bind-

ing the defendant, and not purporting to have been

a copy of the contract

—

not purporting to have been

a copy of the contract—
Mr. CRABLE.—Traveling salesmen's daily re-

port went with the order by Dockery, and it is

offered.

The COURT.—Objection is overruled. It is ^5.'

Mr. BABBITT.—Exception."
Said Exhibit No. 5 is in words and figures as fol-

lows:
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PLAINTIFF'S EXHIBIT No. 5.

NEW HOME SEWING MACHINE CO. [196]

TRAVELING SALESMAN'S DAILY RE-
PORT.

432 Fourth Avenue New York, N. Y.

Day of Week: Monday. Date: 8/13/1928. Sales-

man: Nick T. Dockery.

Town: Flagstaff. County: State: Ariz.

Dealers Name: Babbitt Bros. Buyers Name:
Custis.

Order enclosed—New Home Vibr. Mach. D30.

New Home Oscillating 130.

New Home Electric Machines .

Ruby Machines .

Are machines displayed where everybody who enter

store can see them"?

Is dealer's store in good location? Is it the right

store for our line?

Did you talk with dealer about school machines, and

our school proposition?

What other makes do they buy?

Do they push the New Home in preference ?

Is dealer giving the New Home a window display

periodically?

Has dealer placed sample electric machine with

Central Station for display?

How many 7 dr. on display floor ?

New Home 5 " " " " ?

New H. Cabinets ^^ " " ?

Ruby " " " ?
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Electrics Dr. on display floor?

Have you placed a transfer sign on dealers win-

dow?

Is dealer using the trade-in proposition?

If not, wliy ?

How many New Home and Ruby machines in stock

all told on display floor and warehouse ?

[197]
What price does dealer ask for New Home? 5 dr. 7 dr. Cabinets

N.H. H.H.

Time

Cash 1
•

Is dealer selling the New Home on time payments,

either lease, charge or note accounts ?

List of prospective The New Home Dealers :

Kind of store :

What make do they handle?

(List names of other dealers in town selling other

makes of machines electrical or treadle.)

List names of Dealers in town selling New Home
machines through use of the bulletins :

Kind of store :

REMARKS:
How is this for the 1st order?

(Signed) NICK T. DOCKERY.
13th is lucky.

(Reporter's Transcript, P. 112, Lines 4-18.)

XL
The court erred in admitting in evidence over

the objection of defendant, the testimony of wit-

ness C. Haile with reference to allowance by plain-
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tifif of freight on shipment of sewing machines, for

the reason that the questions called for the conclu-

sions of the witness. The substance of such testi-

mony was as follows

:

''(By Mr. CRABLE.)
Q. How was it you happened to allow that

freight?

Mr. WILSON.—We will object to this on the

ground that it calls for a conclusion of the witness.

The COURT.—Well, the objection is overruled.

Mr. WILSON.—Exception.
A. I will give the answer again. I did not want

to [198] create any ill feeling between Babbitt

Brothers Trading Company and ourselves, and I

meanwhile had gotten in touch with Mr. Dockery,

and he told me, or rather, he sent us a wire stating

that Mr. Dockery—Mr. R. Beck Jordenson had told

him he could allow freight, and as the commission

account was sufficient to justify the charge, I al-

lowed the freight to Babbitt Brothers—allowed

them to deduct from the first trade acceptances, and

charge against John T. Dockery 's commission ac-

count, but our margin is so small, that we could not

stand that extra freight deduction."

(Reporter's Transcript, P. 128-129, Lines

25-30, 1-25.)

WHEREFORE, defendant prays that the said

judgment may be reversed and for such other and

further relief as to the Court may seem just and

proper.
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Dated February 3d, 1932.

C. B. WILSON.
C. B. WILSON,
JAMES E. BABBITT.
JAMES E. BABBITT,

Attorneys for Defendant and Appellant.

Copy received February 4th, 1932.

CORNICK & CRABLE,
Attys. for Appellee.

Filed Feb. 4, 1932. [199]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL WITH SUPER-
SEDEAS.

The petition of Babbitt Brothers Trading Com-

pany, a corporation, the defendant in the above-

entitled cause for an appeal from the final judg-

ment in said cause to the United States Circuit

Court of Appeals for the Ninth Circuit is hereby

granted, and the appeal is allowed.

And upon petitioner's filing a bond in the sum

of Twelve Thousand and No/100 ($12,000.00) Dol-

lars with sufficient surety to be approved by this

court, and conditioned as required by law, the same

shall operate as a supersedeas of the judgment

made and entered in the above cause, and shall

suspend and stay all further proceedings in this

court until the determination of said appeal by said

Circuit Court of Appeals.

It is further ordered that upon the filing and
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approval of such bond a citation shall issue and a

transcript of record in said cause shall be certified

and sent to said Circuit Court of Appeals.

Dated this 4th day of February, 1932.

F. C. JACOBS,
Judge of said District Court.

Filed Feb. 4, 1932. [200]

[Title of Court and Cause.]

SUPERSEDEAS BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Babbitt Brothers Trading Company, a

corporation, as principal, and Maryland Casualty

Company, as surety, are held and firmly bound unto

New Home Sewing Machine Company, a corpora-

tion, plaintiff in the above-entitled cause, in the sum

of Twelve Thousand Dollars ($12,000.00), to be paid

to the said New Home Sewing Machine Company,

a corporation, to which payment well and truly

to be made we bind ourselves and each of us, jointly

and severally, and our and each of our successors

and assigns firmly by these presents.

Sealed with our seals and dated this 3d day of

February, 1932.

WHEREAS the above-named defendant. Babbitt

Brothers Trading Company, a corporation, has ap-

pealed the above-entitled case to the United States

Circuit Court of Appeals for the Ninth Circuit,

to reverse the judgment in the above-entitled cause

by the District Court of the United States in and
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for the District of Arizona, rendered and entered

in said cause on the 7th day of November, 1931, and

signed and filed on said 7th day of November,

1931,—

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named Babbitt

Brothers Trading Company, a [201] corporation,

shall prosecute its said appeal with effect and

answer all costs and damages if it shall fail to make

good its plea, then this obligation to be void ; other-

wise to remain in full force and effect.

BABBITT BROTHERS TRADING COM-
PANY.

[Seal] By C. J. BABBITT,
President.

Attest: R. G. BABBITT,
Secretary.

MARYLAND CASUALTY COMPANY.
[Seal] By D. RAY KLEINMAN,

Attorney-in-Fact.

Attest:
,

Secretary.

Approved as to form and surety this 4th day of

February, 1932.

F. C. JACOBS,
Judge of the District Court of the United States.

in and for the District of Arizona.

Filed Feb. 4, 1932. [202]
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October, 1931, Term, at Phoenix.

Minute Entry of Thursday, February 4, 1932.

Honorable P. C. JACOBS, United States District

Judge, Presiding.

L.-387.

NEW HOME SEWING MACHINE COMPANY,
a Corporation,

Plaintiff,

vs.

BABBITT BROTHERS TRADING COMPANY,
a Corporation,

Defendant.

MINUTES OP COURT—FEBRUARY 4, 1932—

ORDER APPROVING BOND ON APPEAL.

Comes now the defendant, by its counsel, C. B.

Wilson, Esquire, and presents to the court super-

sedeas bond on appeal, executed on the 3d day of

February, 1932, in the sum of Twelve Thousand

Dollars ($12,000.00), with the Maryland Casualty

Company as surety thereon, and

IT IS ORDERED that said supersedeas bond be

and the same is hereby accepted and approved.

[203]

[Title of Court and Cause.]

MOTION FOR TRANSMITTAL OF ORIGINAL
EXHIBITS.

Comes now the defendant and appellant in the
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above-entitled cause, through its attorneys, and

moves the court that an order may be made direct-

ing the Clerk of the District Court of the United

States in and for the District of Arizona to trans-

mit to the United States Circuit Court of Appeals

for the Ninth Circuit, plaintiff's original Exhibits

Numbers 1 to 7, inclusive, and defendant's original

Exhibits Numbers ^^A" to ^^K," inclusive.

Dated this 3d day of February, 1932.

C. B. WILSON.
C. B. WILSON,
JAMES E. BABBITT,
JAMES E. BABBITT,

Attorneys for Defendant and Appellant.

Filed Feb. 4, 1932. [204]

[Title of Court and Cause.]

OEDER FOR TRANSMITTAL OF ORIGINAL
EXHIBITS TO UNITED STATES CIR-

CUIT COURT OF APPEALS FOR NINTH
CIRCUIT.

IT IS HEREBY ORDERED that the Clerk of

the District Court of the United States in and for

the District of Arizona transmit to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, plaintiff's original Exhibits Numbers 1 to 7,

inclusive, and defendant's original Exhibits Num-
bers ^'A" to '^K," inclusive.
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Dated this 4tli day of February, 1932.

P. C. JACOBS,
Judge.

Filed Feb. 4, 1932. [205]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above Court

:

You are hereby requested to make a transcript of

record, to be filed in the United States Circuit

Court of Appeals for the Ninth Circuit, pursuant

to an appeal allowed in the above-entitled cause and

to include in such transcript of record the following,

and no other, papers and exhibits, to wit

:

1. Complaint.

2. Defendant's answer and cross-complaint.

3. Stipulation waiving jury.

4. Order dated December 7, 1929, extending de-

fendant's time within which to answer, up to

and including December 20, 1929.

e5. Order dated January 4, 1930, granting plain-

tiff an extension of time, up to and including

February 1, 1930, within which to plead to

defendant's answer and cross-complaint.

6. Plaintiff's reply to defendant's answer and

cross-complaint.

7. Defendant's answer to plaintiff's reply to an-

swer and cross-complaint.

8. Minute entry of United States District Court

for the District of Arizona, of November 7,
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1931, re hearing on the disallowance pro-

posed amendments to the proposed findings

of fact and conclusions of law.

9. Defendant's proposed amendments to plain-

tiff's proposed findings of fact and conclu-

sions of law. [206]

10. Motion and order for transmittal of original

exhibits introduced into evidence by plaintiff

and defendant.

11. Memorandum citing authorities upon which

court based its decision.

12. Order granting plaintiff extension of thirty

days, from August 26, 1931, within which to

file findings of fact and conclusions of law.

13. Judgment and entry of judgment, together

with date thereof.

14. All minute entries.

15. Bill of exceptions.

16. Petition for appeal.

17. Order allowing appeal and fixing amount of

bond.

18. Assignment of errors.

19. Bond on appeal for costs and supersedeas.

20. Motion for transmittal of original exhibits to

United States Circuit Court of Appeals for

the Ninth Circuit.

21. Order for transmittal of original exhibits to

the United States Circuit Court of Appeals

for the Ninth Circuit.

22. Citation on appeal and acknowledgment of ser-

vice thereof.

23. This praecipe and service thereon.

24. Certificate of Clerk authenticating the record.
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Said transcript to be prepared as required by law

and rules of this Court and the rules of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and to be filed in the office of the Clerk of the

Circuit Court at San Francisco, on or before the

5th day of March, 1932.

Dated this 4th day of February, 1932.

C. B. WILSON,
JAMES E. BABBITT,
Attorneys for Appellant.

Service of the above praecipe accepted and ap-

proved this 4th day of February, 1932.

CORNICK & CRABLE,
Attorneys for Appellee. [207]

Filed Feb. 5, 1932. [208]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO DOCKET
RECORD.

GOOD CAUSE APPEARING THEREFOR, the

time in which to docket the record on appeal in the

above-entitled cause with the United States Circuit

Court of Appeals for the 9th Circuit at San Fran-

cisco is hereby extended for a period of thirty (30)

days from and after March 5, 1932.
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Dated this 25th day of February, 1932, at Phoenix,

Arizona.

F. C. JACOBS,
Judge.

Filed Feb. 25, 1932. [209]

[Title of Court.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Arizona,—ss.

I, J. Lee Baker, Clerk of the United States Dis-

trict Court for the District of Arizona, do hereby

certify that I am the custodian of the records,

papers and files of the said court, including the

records, papers and files in the case of The New
Home Sewing Machine Company, a Corporation,

Plaintiff, versus Babbitt Brothers Trading Com-

pany, a Corporation, Defendant, numbered L.-387

—

Prescott, on the docket of said court.

I further certify that the attached pages, num-

bered 1 to 212, inclusive, contain a full, true and cor-

rect transcript of the proceedings of said cause and

all the papers filed therein, together with the endorse-

ments of filing thereon, called for and designated in

the praecipe filed in said cause and made a part

of the transcript attached hereto, as the same ap-

pear from the originals of record and on file in my
office as such Clerk, in the city of Phoenix, State

and District aforesaid.
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I further certify that the Clerk's fee for pre-

paring and certifying to this said transcript of

record amounts to the sum of $48.60 and that said

sum has been paid to me by counsel for the appel-

lant.

I further certify that the original citation issued

in the said cause is hereto attached and made a part

of this record.

WITNESS my hand and the seal of the said court

this 10th day of March, 1932.

[Seal] J. LEE BAKER,
Clerk. [210]

[Title of Court and Cause.]

CITATION.

United States of America,—ss.

The President of the United States, to New Home
Sewing Machine Company, a Corporation, and

Cornick & Crable, Its Attorneys, GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City of

San Francisco, in the State of California, on the

5th day of March, 1932, pursuant to the appeal

filed in the Clerk 's office of the District Court of the

United States for the District of Arizona, in that

certain cause numbered L.-387—Prescott, wherein

Babbitt Brothers Trading Company a corporation,

is appellant and New Home Sewing Machine Com-

pany, a corporation, is appellee, and show cause,

if any there be, why the judgment in said cause
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should not be corrected and why speedy justice

should not be done in that behalf.

WITNESS the Honorable F. C. JACOBS, Judge

of the United States District Court, for the District

of Arizona, this 4th day of February, 1932, and the

Independence of the United States of America the

one hundred fifty-sixth.

[Seal] P. C. JACOBS,
Judge of the District Court of the United States,

for the District of Arizona.

Service of the within and foregoing citation is

hereby accepted and acknowledged, this 4th day

of February, 1932.

CORNICK & CRABLE,
Attorneys for New Home Sewing Machine Com-

pany, a Corporation, Plaintiff and Appellee.

[211]

Filed Feb. 4, 1932. [212]

[Endorsed] : No. 6781. United States Circuit

Court of Appeals for the Ninth Circuit. Babbitt

Brothers Trading Company, a Corporation, Appel-

lant, vs. New Home Sewing Machine Company,

a Corporation, Appellee. Transcript of Record.

Upon Appeal from the District Court of the United

States for the District of Arizona.

Filed March 14, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




